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Regional integration and trade are con-
sidered important pathways to building
peace and stability through mutual depen-
dence, enabling economic growth through
increased trade and accomplishing broad
development aspirations through coordi-
nated actions and the pooling of resourc-
es. Regional integration is a pathway to
increased trade, as it helps countries to
overcome divisions that impede the flow
of goods, services, capital and people. In
Africa, regional integration and trade agen-
das have been pursued through a number
of interrelated framework agreements and
milestones over the years. For example,
while the achievements were minimal, the
quest for regional integration and trade

in Africa was shaped in the Lagos Plan of
Action for the Economic Development of
Africa (1980-2000) and the Final Act of
Lagos of 1980. Indeed, in the Lagos Plan of
Action, it was envisaged that all customs
duties applied by member countries to
other African countries (cereals, coffee,
pulses, sugar, meat, maize, fish, oilseeds,
rice, wheat, sorghum, tea, vegetable oils
and other products) should be substan-
tially reduced not later than December
1984. That gave new substance to the
continent’s domestic policy with regard

to intra-African trade. While, however, the
Lagos Plan of Action contained measures
to facilitate trade within Africa and subse-
quently culminated in the establishment
of an African common market, its imple-
mentation did not progress as envisaged.

Executive Summary

One of the fundamental pillars defining re-
gionalintegration is the 1991 Treaty Estab-
lishing the African Economic Community,
pursuant to which the establishment of an
African economic community is envisaged
as the coordination, harmonization and
progressive integration of the activities of
the eight regional economic communities,
which constitute its building blocks. The
Treaty comprises a detailed plan of action
on trade liberalization, the harmoniza-
tion of rules and the further integration of
economies within a strengthened insti-
tutional framework. It contains an ambi-
tious six-stage road map to full economic
integration, including the establishment of
a customs union, a single market and an
economic and monetary union. In South-
ern Africa, the pursuit of integration in the
subregion is underpinned by the same
rationale, which is the desire to move
towards a more united, stronger and more
resilient social, political and economic
entity. The main regional economic com-
munities driving the integration agenda in
Southern Africa are the Southern African
Development Community (SADC) and the
Common Market for Eastern and South-
ern Africa (COMESA). Moreover, while it

is not among the eight regional economic
communities recognized by the African
Union, the Southern African Customs
Union1 (SACU) has played an important
role in driving integration and trade within
the subregion. For its part, the Tripartite
Free Trade Area, a joint initiative of COME-
SA, the East African Community (EAC) and

1 States members of SACU are Botswana, Eswatini, Lesotho, Namibia and South Africa.
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SADC, spans East, Southern and North
Africa, as Egypt, Libya and Tunisia are
States members of COMESA. COMESA
and SADC share similar objectives, name-
ly, first, to create and maintain full free
trade that guarantees the free movement
of goods and services produced in the
COMESA subregion; second, to enable the
free movement of capital and investment
supported by a more favourable invest-
ment climate in the subregions; third, to
remove all tariffs and non-tariff barriers;
fourth, to attain sustainable growth and
development of the members; and fifth, to
promote cooperation in all fields of eco-
nomic activity.

In a bid to bolster the continent’s econom-
ic integration agenda, at its eighteenth
ordinary session, the Assembly of Heads
of State and Government of the African
Union also adopted a decision to establish
a continental free trade area. The result-
ing Agreement Establishing the African
Continental Free Trade Area is considered
to be one of the flagships of Agenda 2063:
The Africa We Want, of the African Union.
The Agreement is designed, among other
purposes, to create a single market and to
lay the foundations for the establishment
of a continental customs union. It was
adopted, along with its protocols on trade
in goods and services and dispute set-
tlement, in March 2018 and entered into
force on 30 May 2019 for the 24 countries
that had deposited their instruments of
ratification by that date. The Agreement
was launched at the twelfth extraordinary
session of the Assembly of Heads of State
and Government of the African Union,
held in Niamey in July 2019 (African Union,
2019). Trading under the Agreement com-
menced on 1st January 2021. As at of 1
September 2023, 54 countries had signed
the Agreement, while 47 had ratified it, the
most recent being Mozambique (Byiers,
Karkare, & Zita, 2023) (Byiers, Karkare and
Zita, 2023).

Pursuant to the Agreement, eight coun-
tries — Cameroon, Egypt, Ghana, Kenya,
Mauritius, Rwanda, Tunisia and the United
Republic of Tanzania — were selected to
start trading under the Guided Trade Initia-
tive, which was concluded in 2022. Since
that time some notable cases of trading
among those countries have already been
reported. There is a strong prospect that
the number of countries participating in
the initiative will expand to 27, and the
launch of the second phase of the initia-
tive (trade in services) is scheduled for Oc-
tober 2023. Furthermore, at its thirty-sixth
ordinary session on 19th February 2023,
the 36th Ordinary Session of the African
Union Assembly of Heads of State and
Government adopted three new protocols
to the AfCFTA Agreement Establishing the
African Continental Free Trade Area Agree-
ment — on investment, on intellectual
property rights (IPR), and on competition
policy (ECA, 2023). These protocols shall
enter into force 30 days after the deposit
of the twenty-second 22nd instrument of
ratification by Member States, as stipulat-
ed as per in the provisions of Articles 23(2)
and 23(4) of the main Agreement. During
the second phase of the Initiative, negotia-
tions on protocols on intellectual property
rights, investment and competition pol-
icies, and digital trade, were concluded.
The protocols were adopted in February
2023 and are awaiting ratification at the
national level. The protocols on women
and young people in trade are at advanced
stages of negotiation.

Itis critical to note that the principles un-
der the Agreement include, first, the free
trade agreements of the regional econom-
ic communities as building blocks for the
Agreement; and, second, the preservation
of the acquis. Accordingly, the role of the
regional economic communities is critical
for the implementation of the Agreement.
According to the Trade Law Centre for
Southern Africa (TRALAC), the notion of
the acquis became part of the vocabulary



on African integration during the negotia-
tions to establish the Tripartite Free Trade
Area and was adopted as a guiding princi-
ple for those negotiations (Trade Law Cen-
treRALAC, 2021). The acquis was applied
during all negotiations on the Agreement.
Under the acquis, States parties are com-
pelled to negotiate sector-specific obliga-
tions of the African Continental Free Trade
Area by developing regulatory frameworks
for each sector while taking into account
the best practices and the acquis of the
regional economic communities, as well
as the negotiated agreement on sectors
for regulatory cooperation.

Building on the acquis of the existing free
trade areas of the regional economic
communities in terms of consolidating
tariff liberalization in each of those free
trade areas requires States Parties to

have a comprehensive understanding of
coherence, or lack thereof, in terms of

the trade liberalization approaches in the
acquis. Preserving the acquis, however,

is no easy feat in the context of the Agree-
ment. Signé and van der Ven (2019) point
out that the Agreement lacks a traditional
(automatically reciprocal) most-favoured
nation clause. They explain that such an
approach may support the preservation of
the acquis, but at the expense of simplicity
and the streamlining of the rules. In fact,
they claim that, while it may be consistent
with the principle of preserving the acquis,
the lack of a traditional most-favoured
nation clause in the Agreement Establish-
ing the African Continental Free Trade Area
also risks creating a patchwork of rights
and obligations that differ from one party
to the other.

In a bid to highlight the complex inter-
play between the Agreement and the
agreements on the free trade areas of

the regional economic communities,

the Economic Commission for Africa
(ECA) commissioned the present study

to promote a better understanding of the
Agreement as it relates to those free trade
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areas and to ensure that it is implemented
effectively. The study builds on the find-
ings of the continental-level study entitled
Governing the African Continental Free
Trade Area—Regional Economic Communi-
ties Interface, which was aimed at deter-
mining, among other things, the feasibility
of leveraging the implementation mech-
anisms of the free trade areas of various
regional blocs for the implementation of
the Agreement (ECA, 2021a). In that study,
an in-depth analysis was carried out on
the issues pertaining to application of the
principle of preservation of the acquis,
with a focus on Southern Africa.

In undertaking the present study, primary
and secondary data were applied, in-
cluding information relevant to regional
economic integration, market integration
and intraregional trade. That information
pertained, among other things, to the
African Economic Community, free trade
areas of the regional economic commu-
nities and the Agreement. Primary data
and information sources were derived
from administered included questionnaire
surveys and interviews, while second-

ary data and information were obtained
mainly from a desk review of reports,
publications, academic journals and other
sources relevant to the study. In terms of
scope, the study was generally focused
on two regional economic communities
officially recognized by the African Union,
namely, COMESA and SADC, while it was
more specifically focused on five coun-
tries, namely, Eswatini, Malawi, Mauritius,
Namibia and Zambia. Those regional eco-
nomic communities and countries were
assessed in respect of the opportunities
arising from the implementation of the
Agreement based on the acquis of the re-
gional economic community to which they
belong. Lastly, the data and information
gathered were analysed using appropriate
tools to inform the drafting of the present
report.



In terms of findings, it is quite apparent
that the Agreement benefited greatly from
the progress made by the regional eco-
nomic blocs of Africa, including those in
Southern Africa, namely, COMESA and
SADC, as well as the SACU arrangement. It
is no wonder that, at the outset, the use of
the regional economic communities was
envisaged as the anchor of the Agreement,
as was also foreseen under the instru-
ments that were employed in the estab-
lishment of the African Union and the
Treaty Establishing the African Economic
Community. As highlighted in the conclu-
sion of the present study, the following
lessons learned through the implementa-
tion of the acquis of the regional economic
communities may be used as the basis for
the implementation of the Agreement by
Southern African States:

a. Itisimportant that States incor-
porate their regional integration
commitments into national laws to
ensure that those commitments are
more accessible and more easily
understood, in particular by the
private sector;

b. Regional integration in Southern
Africa has already contributed to
gradual structural change, eco-
nomic development and market
integration; progress can only be
intensified, however, if existing pol-
icies (such as those on monitoring
or eliminating non-tariff barriers) are
fully implemented,;

c. Fullimplementation of regional inte-
gration has the potential to unleash
new opportunities for regional value
chains;

d. If fully implemented, trade facil-
itation measures already in exis-
tence under the regional economic
communities have the potential to
enhance regional integration;

e. Policy harmonization efforts carried
out by States members of the differ-
ent regional economic communities
operating in the SADC subregion,
such as the Tripartite Free Trade
Area, greatly enhance the imple-
mentation of the Agreement, as they
build on the acquis of the regional
economic communities, and those
efforts should be accelerated;

f. The simplification of the rules of
origin should be considered, with a
view to encouraging the formation of
regional value chains;

g. Adequate resources should be
generated by the member States of
the Regional Economic Communi-
ties themselves to support regional
integration efforts;

h. Regional economic communities
and countries need to continue
investing more in infrastructure to
enhance trade and reduce the cost
of trading across the subregion.

The study demonstrated that, considering
the varying speeds at which integration
within the regional economic communities
is taking place (for example, the different
levels and depths of the implementation
of the provisions of the free trade agree-
ment by the various members of a regional
economic community) and the persistent
use of non-tariff barriers, despite being
prohibited in the protocols of the regional
economic communities, there are lessons
that should be learned regarding the antic-
ipated accelerated implementation of the
Agreement, building on the acquis of the
regional economic communities. Further-
more, given the reality that implementa-
tion of the acquis within the regional eco-
nomic communities has been rather slow,
there is a need for deep strategizing on
what can be done to make it faster under
the Agreement within those same regional
economic communities, as the implemen-



tation of the Agreement depends on their
functioning of those regional economic
communities. From the interviews con-
ducted, it was determined that one point
of convergence was that consideration
should be made for a minimum package of
functionality within the regional econom-
ic communities to be in place before the
Agreement is fully implemented. That is
because, under the Agreement, extensive
promises have been made, especially to
the private sector with regard to market
and investment opportunities, and great
care should be taken to ensure that the
expectations of the private sector are met
to a very large degree. That would require
making the regional economic communi-
ties more functional first by expediting a
trade-facilitating environment.

It is expected that the findings of the

study will lead to enhanced understand-
ing and awareness of the link between

the Agreement Establishing the African
Continental Free Trade Agreement and the
agreements on the free trade areas of the
regional economic communities, on the
one hand, and, on the other, approaches
for the effective application of the acquis
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principle to foster the implementation of
the Agreement and related protocols in
Southern Africa. Furthermore, through the
study, challenges to, and opportunities
for, the realization of regional economic
integration aspirations for Southern Africa
have been flagged. The study is also ex-
pected to lead to increased progress in the
implementation of the free trade areas of
the regional economic communities and
to the complementary implementation

of continental and subregional free trade
agreements for the accelerated realization
of the objectives of the African Economic
Community. Lastly, the study is expected
to resultin an enhanced understanding

of the policy responses and measures
required to accelerate market integration
and trade within Southern Africa, with
particular regard to the Agreement and
the free trade agreements of the regional
economic communities and the capac-

ity to implement the Agreement and the
existing trade arrangements in the regional
economic blocs in Southern Africa.
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A. Introduction

The objective of the present study is to in-
form the implementation of the Agreement
Establishing the African Continental Free
Trade Area in Southern Africa and assess
how it can be accelerated, building on the
acquis of the free trade agreements of the
regional economic communities. In the
present study, the findings of the conti-
nental-level report Governing the African
Continental Free Trade Area—Regional
Economic Communities Interface are built
upon. That report was aimed at gaining an
understanding of, among other things, the
feasibility of leveraging the implementation
mechanisms of various free trade agree-
ments of regional economic communities
for the implementation of the Agreement
(ECA, 2021a).

In its report on the interface between the
African Continental Free Trade Area and
the regional economic communities, ECA
found that, while priorities differ from one
regional economic community to another,
with a majority of them going beyond the
scope of the Agreement, they could all
contribute to the goals of the Agreement
(ECA, 2021a). As things stand, where some
regional economic communities still do
not have the provisions of the Treaty Estab-
lishing the African Economic Community
mainstreamed into their programmes

of work, States members of the regional
economic communities do not consider
the provisions of the Treaty legally bind-
ing. Nevertheless, as stated in the report,
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the contribution of the regional econom-

ic communities to the Agreement starts
with the shared and alighed mandates of
increasing intraregional trade and provid-
ing enabling environments for enterprise
development and the emergence of region-
alvalue chains. Another key finding of the
report thatis of relevance to the present
study is that, although the scale and scope
of the contributions of regional economic
communities to intra-African trade vary,
there are common challenges, such as
shortcomings in boosting domestic pro-
duction and economic diversification and
the implementation of complex provisions
in the free trade agreements.

Furthermore, the ECA report contains
recommendations for high levels of Gov-
ernments on how to make the interface
between those two levels most productive.
For example, there is a recommendation
that, for trade promotion and develop-
ment to be meaningful, the elimination of
import tariffs must be backed in regional
economic communities through the total
elimination of non-tariff barriers, as that
would provide a basis forimplementing the
provisions of the Agreement and could be
a step towards realizing the objectives of
the African Economic Community. Itis the
same ideology contained in the Treaty Es-
tablishing the African Economic Communi-
ty (see Organization of African Unity, 1991).

The present study, for which the recom-
mendations contained in the ECA report
were taken into consideration, is aimed at
contributing to a deeper understanding and



appreciation of the acquis of the existing re-
gional economic communities in Southern
Africa, and how Southern African countries
can build on the acquis to accelerate the
implementation of the Agreement. In sum-
mary, the study is aimed at identifying the
Southern Africa-African Continental Free
Trade Area acquis and at guiding Southern
African countries to leverage the existing
successes at higher levels of integration
and relating to trade and investment perfor-
mance within the regional economic com-
munities to accelerate the implementation
of the Agreement. It is envisaged that,

from a broader view, the study will also

be helpful in informing members of other
regional economic communities that have
been identified as the building blocks of the
Agreement about how accomplishments
can be leveraged within the respective
regional economic communities to acceler-
ate the implementation of the Agreement.

B. Background

Regional integration and trade agendas in
Africa have been pursued through several
interrelated and successive frameworks
over the years. African integration was one
of the main goals of the Organization of Af-
rican Unity when it was established in 1963
(Organization of African Unity, 1963) and

of its successor, the African Union, which
was established in 2002. The Lagos Plan

of Action and the Final Act of Lagos have
also contributed to building momentum

in terms of African integration and identi-
fied trade as a core element and driver of
African integration. Chapter VIl of the Lagos
Plan of Action covers trade and finance.
Under the Plan, steps towards trade liber-
alization are envisaged, with several mile-
stones (see box 1).

Under the Treaty Establishing the African
Economic Community, which was adopted
in 1991, the establishment of an African
free trade area, for which the regional
economic communities would be used

as building blocks, and ultimately a cus-

toms union were already envisaged. The
objectives of the Community identified

in the Treaty include “to coordinate and
harmonize policies among existing and
future economic communities to foster the
gradual establishment of the Community”;
and, to promote attainment of those ob-
jectives, the Community shall ensure “the
strengthening of existing regional economic
communities and the establishment of
other communities where they do not exist”
(Organization of African Unity, 1991). In ad-
dition, the Treaty features a detailed plan of
action, the details of which are contained in
an ambitious six-stage road map, in terms
of trade liberalization, the harmonization of
rules and the further integration of econ-
omies, within a strengthened institutional
framework. An examination of the activ-
ities to be undertaken during each of the
six designated stages indicates that the
idea was to establish an African economic
community using the regional economic
communities as its building blocks and to
fast-track the implementation of African
integration by building on the acquis of the
regional economic communities, some of
which were to be set up under the auspic-
es of the Treaty. The envisaged actions for
each stage (art. 6 of the Treaty) are clarified
by the Organization of African Unity (OAU,
1991) and include:

a. Strengthening of existing regional
economic communities and, within a
period not exceeding five years from
the date of entry into force of this
Treaty, establishing economic com-
munities in subregions where they do
not exist;

b. Atthe level of each regional econom-
ic community and within a period not
exceeding eight years:

i. Stabilizing tariff barriers and
non-tariff barriers, customs
duties and internal taxes existing
at the date of entry into force of
this Treaty; there shall also be
prepared and adopted studies to



determine the timetable for the
gradual removal of tariff barriers
and non-tariff barriers to subre-
gional and intra-community trade
and for the gradual harmonization
of customs duties in relation to
third States;

ii. Strengthening of sectoral inte-
gration at the subregional and
continental levels in all areas of
activity, in particular in the fields
of trade, agriculture, money and
finance, transport and communi-
cations, industry and energy;

iii. Coordination and harmonization
of activities among the existing
and future economic communi-
ties.

. Atthe level of each regional econom-
ic community and within a period not
exceeding 10 years, the establish-
ment of a free trade area through the
observance of the timetable for the
gradual removal of tariff barriers and
non-tariff barriers to intra-Commu-
nity trade and the establishment of a
customs union by means of adopting
a common external tariff;

. Within a period not exceeding two
years, the coordination and harmoni-
zation of tariff and non-tariff systems
among the various regional eco-
nomic communities with a view to
establishing a customs union at the
continental level by means of adopt-
ing a common external tariff;

. Within a period not exceeding four
years, establishment of an African
common market through:

i. The adoption of a common policy
in several areas, such as agricul-
ture, transport and communica-
tions, industry, energy and scien-
tific research;

ii. The harmonization of monetary,
financial and fiscal policies;
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iii. The application of the principle of
the free movement of persons, as
well as the provisions of the Treaty
regarding the rights of residence
and establishment;

iv. Constituting the proper resources
of the Community as provided for
in paragraph 2 of article 82 of the
Treaty.

Within a period not exceeding five
years:

i. Consolidation and strengthening
of the structure of the African
common market, through includ-
ing the free movement of people,
goods, capital and services, as
well as the provisions herein re-
garding the rights of residence and
establishment;

ii. Integration of all the sectors,
namely, economic, political,
social and cultural, and establish-
ment of a single domestic market
and a pan-African economic and
monetary union;

iii. Implementation of the final stage
for the setting up of an African
monetary union, the establish-
ment of a single African central
bank and the creation of a single
African currency;

iv. Implementation of the final stage
for the setting up of the structure
of the pan-African parliament and
election of its members by conti-
nental universal suffrage;

v. Implementation of the final stage
for the harmonization and coordi-
nation process of the activities of
regional economic communities;

vi. Implementation of the final stage
for the setting up of the structures
of African multinational enterpris-
esin all sectors;
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vii. Implementation of the final stage
for the setting up of the structures
of the executive organs of the
Community.

Some of the action points embedded in

the Treaty are to pursue, first, the liberaliza-
tion of trade through the abolition, among
member States, of customs duties levied
on imports and exports and the abolition,
among member States, of non-tariff barri-
ersin order to establish a free trade area at
the level of each regional economic com-
munity; second, the adoption of a common
trade policy vis-a-vis third States; and,
third, the establishment and maintenance
of a common external tariff and a number
of provisions pertaining to the removal of
barriers in the movement of persons and
goods. Despite these aspirations, progress
towards the achievement of the milestones

Table 1

outlined in the Treaty has not proceeded as
planned. For example, high tariff barriers
(8.7 per cent on average) and persistent
non-tariff barriers, such as cumbersome
customs procedures (“thick” borders) and
limited free movement of persons across
Africa (for example, 38 African countries
still require Africans to apply for a visa be-
fore travelling to those countries) go against
the spirit of the Treaty (Fasan, 2019). Table 1
shows the varying levels among the region-
al economic communities in the imple-
mentation of the Treaty. Other challenges
include the limited physical integration of
Africa in terms of infrastructure, pockets

of insecurity on the continent thwarting ef-
forts to ensure the free movement of goods
and persons, and unwillingness by States
parties to cede power (national sovereignty)
to a supranational body.

Achievements under regional economic communities in the implementation of the
Treaty Establishing the African Economic Community

Regional economic Establish- Elimina- Establish Establish Establish Establish Establisha
community ment tion of a subre- a subre- a conti- an African pan-African
and tariffand gional gional nental common monetary
strength- non-tariff freetrade customs customs market and
ening barriers area union union (2020- economic
(1994- (2000- (2008- (2008- (2018- 2023) union
1999) 2007) 2017) 2017) 2019) (2024-2028)
EAC
ECOWAS
COMESA
SADC

Economic Com-
munity of Central
African States

Intergovernmental
Authority on Devel-
opment

Community of
Sahelo-Saharan
States

Arab Maghreb
Union

Not realized

. Realized . Ongoing

Source: African Union (2019).



As depicted in table 1, all the regional
economic communities are yet to realize
the goals of establishing a continental
customs union, an African common
market, and a pan-African monetary and
economic union, and six regional eco-
nomic communities are yet to establish

a regional customs union. Five regional
economic communities are in the process
of setting up free trade areas, while one
regional economic community, namely,
the Community of Sahelo-Saharan States,
is inthe process of developing measures
to eliminate tariffs and non-tariff barriers.
Those realities show that progress towards
achieving the projected milestones out-
lined in the Treaty has not proceeded as
planned.

In line with the Lagos Plan of Action and
the Treaty Establishing the African Eco-
nomic Community, there was recognition,
at the eighteenth ordinary session of the
Assembly of Heads of State and Govern-
ment of the African Union, held in January
2012, of the importance of promoting
intra-African trade as a fundamental factor
in achieving sustainable economic de-
velopment, employment generation and
the effective integration of Africa into the
global economy. In that regard, the As-
sembly adopted a decision on boosting
intra-African trade and fast-tracking the
establishment of a continental free trade
area. Subsequently, in June 2015, negoti-
ations to establish the African continental
free trade area were launched.

In March 2018, after 10 rounds of nego-
tiations, 54 of the 55 States members of
the African Union signed the Agreement
Establishing the African Continental Free
Trade Area, its protocols on trade in goods
and services and dispute settlement
procedures and their annexes, covering,
among other issues, customs coopera-
tion, trade facilitation, sanitary and phy-
tosanitary measures and rules of origin.
The negotiations took place under the first
phase of the Agreement.

Regional integration in Southern Africa I

Geographically, the African Continental
Free Trade Area is the world’s largest free
trade area, bringing together 54 of the 55
countries of the African Union and eight
regional economic communities. The over-
all objective of the Agreement is to create
a single continental market, with a popula-
tion of about 1.3 billion people and a com-
bined GDP of approximately $3.4 trillion.
The establishment of an African continen-
tal free trade area is one of the flagship
projects under Agenda 2063: The Africa
We Want, of the African Union, which is
the long-term development strategy of the
African Union for transforming the conti-
nentinto a global powerhouse. The Agree-
ment is aimed at eliminating trade barriers
and boosting intra-Africa trade, including
through value-added production across
all service sectors of the African economy.
The Agreement is also aimed at contribut-
ing to the establishment of regional value
chains in Africa and stimulating invest-
ment, industrialization and job creation.

As stated in article 3, the general objec-
tives of the Agreement are:

a. To create a single market for goods
and services, facilitated by move-
ment of persons in order to deepen
the economic integration of the
African continent and in accordance
with the pan-African vision of an
integrated, prosperous and peaceful
Africa, as enshrined in Agenda 2063;

b. To create a liberalized market for
goods and services through succes-
sive rounds of negotiations;

c. To contribute to the movement of
capital and natural persons and fa-
cilitate investments, building on the
initiatives and developments in the
States parties and regional econom-
ic communities;

d. To lay the foundation for the estab-
lishment of a continental customs
union at a later stage;

11
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e. To promote and attain sustainable
and inclusive socioeconomic devel-
opment, gender equality and struc-
tural transformation of the States
parties;

f. To enhance the competitiveness
of the economies of States parties
within the continent and the global
market;

g. To promote industrial development
through diversification and regional
value chain development, agricul-
tural development and food securi-

ty;

h. To resolve the challenges of multiple
and overlapping memberships and
expedite the subregional and conti-
nental integration processes.

In the preamble to the Agreement, it is
acknowledged that the free trade areas of
the regional economic communities are
building blocks for the establishment of
the African Continental Free Trade Area.
That demonstrates the drafters’ aspira-
tion to build on the acquis of the existing
regional economic communities in the
implementation of the Agreement and is
very much in line with the ideology en-
shrined in the Charter of the Organization
of African Unity, the Constitutive Act of the
African Union and the Treaty Establishing
the African Economic Community.

The Agreement entered into force on 30
May 2019, after 24 member States had de-
posited their instruments of ratification in
line with the Agreement. It was launched
at the twelfth extraordinary session of the
Assembly of Heads of State and Govern-
ment of the African Union, in Niamey in
July 2019. Trading under the Agreement
commenced on 1 January 2021. In Oc-
tober 2022, the secretariat of the African
Continental Free Trade Area launched the
Guided Trade Initiative.

From the foregoing, it is clear that there
was a vision for the African Economic
Community before most of the regional
economic communities were established
and that, from the time that the vision was
clearly articulated, the regional economic
communities have continued to deepen
and consolidate their respective integra-
tion agendas through the promulgation of
new instruments. That vision is duly taken
into account in the Agreement through
the recognition of eight regional econom-
ic communities (including COMESA and
SADC) and their designation as its building
blocks (African Union, 2018).

One pertinent question, among others,
that is answered through the present study
is: has the vision for the African Economic
Community been carried forward through
the integration agendas of the regional
economic communities, in particular, that
the regional economic communities would
be building blocks for the African Eco-
nomic Community? In other words, have
the regional economic communities been
configured in such a manner that there is
a strong acquis on which the accelerated
implementation of the Agreement can be
based? Further still, in the Agreement,

the regional economic communities are
specifically mentioned and reliance upon
them is sought; do the trade policies and
initiatives of regional economic communi-
ties also mention the Agreement? Do the
States members of the regional economic
communities envisage themselves con-
tributing to the African Economic Com-
munity and the agenda of the Agreement
and are they acting as such? Answers to
these questions will clearly help in identi-
fying the acquis on which Southern African
countries can build for the accelerated
implementation of the Agreement.



C. Objectives of the study

The objectives of the study are to as-

sess the regimes — or the acquis - of the
Southern African free trade agreements to
which Southern African countries sub-
scribe and provide ways in which they can
build on those regimes to accelerate the
implementation of the Agreement Estab-
lishing the African Continental Free Trade
Area. The study contains an assessment
of the progress (or lack thereof) made

in the implementation of the free trade
agreements of Southern African regional
economic communities in respect of the
main policies and activities that have con-
tributed to integration in Southern Africa.
Also assessed in the study are the best
practices and lessons that can be applied
for the accelerated and complementary
implementation of the Agreement.

The study is also aimed at providing an
understanding of the term “acquis” in the
context of the process of actualizing the
Agreement and analysing how the objec-
tive of that acquis can be attained. Specif-
ically, the study is aimed at, first, identify-
ing areas of convergence and divergence
in the instruments of the Agreement and
those of the regional economic communi-
ties with a view to documenting the acquis
on which Southern African countries can
build to accelerate the implementation

of the Agreement; second, identifying the
extent of implementation of the instru-
ments of the Agreement that are mirrored
in the regional economic communities for
purposes of informing the complemen-
tary and accelerated implementation of
the instruments of the regional economic
communities and the Agreement; and,
third, advising Southern African countries
and States members of the regional eco-
nomic communities on mechanisms and
modalities to hasten the implementation
of the Agreement by building on the acquis
in the regional economic communities.

Regional integration in Southern Africa I

D. Analysis of the progress
made towards regional in-
tegration under the acquis
of the Southern Africa free
trade agreements compared
to the Agreement Establish-
ing the African Continental
Free Trade Area

1. Understanding the acquis

There are three concepts that are anal-
ysed in the present study. First, the term
“acquis” and related terms, such as “best
practices in regional integration”, are not
defined in the Agreement or its anchor
documents, such as the Treaty Establish-
ing the African Economic Community, and
itis important to have clarity on the terms
and on how they would influence the
related implementation of the Agreement.
Second, there is an assumption that the
implementation of the acquis and best
practices of the regional economic com-
munities will lead to the accelerated im-
plementation of commercially viable and
operational trade regimes at the continen-
tal level as envisaged under the Treaty for
the Establishment of the African Econom-
ic Community, the Constitutive Act of the
African Union and the Agreement itself.

The use of the acquis principle in free
trade agreements and regional integration
schemes has been a key issue over the
years. The principle of the acquis, also
known as the “acquis communautaire”,
originated in the context of the Europe-

an Union and was applied to refer to the
body of its laws, rules and regulations that
member States must adopt and imple-
ment as part of their domestic legislation.
The principle ensures that new member
States align their laws with those of the
European Union to promote harmonization
and facilitate the functioning of the single
market (Grigoleit and Tomasic, 2012).
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While the principle of the acquis originat-
ed within the European Union, its inclu-
sion in trade agreements, one of which is
the Agreement Establishing the African
Continental Free Trade Area, has gained
prominence over the years. Under article
5, some of the key principles governing the
Agreement include the free trade agree-
ments of regional economic communities
as building blocks for the Agreement; the
preservation of the acquis; and the best
practices of States members of regional
economic communities and the African
Union in the context of international con-
ventions. The Agreement further provides
that States parties that are members of
other regional economic communities,
regional trading arrangements and cus-
tom unions and that have attained among
themselves higher levels of regional
integration than under the Agreement are
to maintain those higher levels among
themselves.

The third and most important provision re-
lating to the acquis is found in article 8 (2)
of the Protocol on Trade in Goods, relating
to tariff concessions, which constitutes
the most important part of trade liberaliza-
tion under a free trade agreement. In the
article, it is stated that States parties that
are members of other regional economic
communities that have attained among
themselves higher levels of elimination

of customs duties and trade barriers than
those provided for in the Protocol on Trade
in Goods are to maintain and, where pos-
sible improve upon, those higher levels of
trade liberalization among themselves. In
addition, States parties also agreed under
article 18 (2) of the Protocol on Trade in
Services to adopt the acquis principle
with regard to existing best practices of
regional economic communities in trade
in services by providing that States par-
ties were to negotiate sector-specific
obligations through the development of
regulatory frameworks for each of the

sectors as necessary, taking into account
the best practices and acquis from the
regional economic communities, as well
as the negotiated agreement on sectors
for regulatory cooperation. States parties
agreed that negotiations on continuing the
process would commence following the
establishment of the Agreement, based
on the work programme to be agreed by
the Committee on Trade in Services. In the
case of trade in services, would States be
obliged to make the same commitments
under the Agreement that they had made
under the regimes of the regional econom-
ic communities?

The acquis principle is also recognized un-
der the principles (article 5) governing the
Tripartite Free Trade Area. In this context,
negotiations should start from the point
reached under the COMESA, EAC and
SADC trade agreements. Applied to the
Agreement Establishing the African Conti-
nental Free Trade Area, the acquis princi-
ple would mean that (tariff) concessions
in both goods and services extended as
part of the negotiations on the Agreement
would be only among those States parties
that had no preferential arrangements

in place among them (Erasmus, 2021).

In terms of trade and investment within
the regional economic communities, this
principle can be interpreted to mean that
specific strategies on deeper integration,
as well as other disciplines considered

to be necessary for local needs, will be
pursued within regional economic com-
munities, with their own regional integra-
tion agendas (Erasmus, 2021). In other
words, the acquis principle is to be used
to consolidate gains of deeper integra-
tion at the regional economic community
level while providing mechanisms for the
harmonization of concessions with other
regional economic communities or States
parties in the context of implementing the
Agreement.
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|
%ization of the concept of the acquis in accelerating the implementa-
tion of the Agreement Establishing the African Continental Free Trade Area in
Southern Africa

Agreement
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Learning its protocols the promises
from the | of the TFTA to

Looking to

experiences | strengthen
of SACU 8, . R > trade among
= regional
economic
communities

Addressing challenges to
support the effective
implementation of the
Agreement within the
regional economic
communities

Figure | sets out a visualization of the
acquis of the regional economic com-
munities that can be leveraged for the
effective and accelerated implementation
of the Agreement Establishing the African
Continental Free Trade Area. While the
Agreement and the agreements under

the Southern African regional economic
communities complement one another,
the Agreement does not take precedence
over the acquis of the regional economic
communities, as the results and degree
of implementation of their policies and
frameworks, and the readiness of their
respective trade facilitating institutions
and ecosystems determine the pace and
depth of the implementation of the Agree-
ment in the States members of the region-
al economic communities. The concept of
the acquis works on the basis that, under
the Agreement, the SADC and COMESA
regimes relating to trade in goods and

services, among other trade-related
regimes, will be built upon and strength-
ened, while coherence with higher levels
of cooperation will be ensured. Building
on the acquis will also require COMESA
and SADC to address the long-standing
implementation challenges that impede
trade and investment within SADC, with-
in COMESA and between COMESA and
SADC. This will necessitate complemen-
tarity among taskforces at the national and
regional economic community levels on
the different trading regimes to ensure the
non-duplication of tasks and the fostering
of cooperation instead of competition.

The acquis can, however, be threatened in
circumstances of relationships with third
parties, thatis, external trade partners. For
example, States members of both COME-
SA and SADC have trading arrangements
with third parties, such as the European

15


Ranhee Kim
Comment on Text
Source is missing.

Ferdos Issa
Sticky Note
There is no source on the edited version.


16

I Regional integration in Southern Africa

Union (an economic partnership agree-
ment), and the United Kingdom of Great
Britain and Northern Ireland (an economic
partnership agreement). The present study
contains an analysis of the extent to which
these agreements undermine the applica-
bility of the acquis in the implementation
of the Agreement Establishing the African
Continental Free Trade Area in Southern
Africa. Itis important to understand the
main factors at play with regard to the
acquis of the regional economic com-
munities and the implementation of the
Agreement. Indeed, there is the expec-
tation that the preservation of the acquis
in the implementation of the Agreement
would lead to the accelerated attainment
of the objective of full continental inte-
gration. There is also the assumption that
intracontinental trade would increase from
the current low levels.

le2

There are, however, several variables that
would affect whether the adoption of the
acquis would result in full continental
integration and commercially meaningful
trade. Furthermore, there is an expec-
tation that the free trade agreements

of the regional economic communities
will continue to exist and States parties
will continue to fulfil their obligations
under those agreements. It is envisaged
that States parties that do not have free
trade agreements will establish them and
catch up with the States parties that have
accelerated the implementation of the
agreements under the regional economic
communities. The matter relating to the
external trade relations of the regional
economic communities and those envis-
aged under the Agreement Establishing
the African Continental Free Trade Area is
anissue that could lead to divergence, and
further analysis is required.

uis of regional economic communities and the Agreement Establishing the African

Continental Free Trade Area

Trade area

Main provisions
under COMESA

Main provisions
under SADC

Main provisions un-
der the Agreement

Areas of
convergence

Trade in goods

Removal of inter-
nal tariffs

Common external
tariffs

Reciprocal elimination
of tariffs on all prod-
ucts traded by member
States participating

in the COMESA Free
Trade Area

However, owing to
overlapping member-
ship, some member
States acceded to the
free trade agreement
with reservations

No common external
tariff in place, although
envisaged

Elimination of tariffs
on 85 per cent of tariff
lines

No common external
tariff in place, although
envisaged (with the
exception of the com-
mon external tariffs

of States members of
SACU, all of which are
members of SADC)

Differentiated and
gradual elimination of
tariffs on 97 per cent
of tariff lines, with 3
per cent excluded from
liberalization

No common external
tariff in place, although
envisaged

Gradual elimination
of tariffs guided by the
principle of reciprocity

Vision for the regional
economic communi-
ties and the Agreement
to be transformed

into a customs union
with common external
tariffs
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Trade area

Main provisions
under COMESA

Main provisions
under SADC

Main provisions un-
der the Agreement

Areas of
convergence

Rules of origin

Sanitary and
phytosanitary
measures

Non-tariff barriers

Trade in services

Services sectors
covered

Foster regional cumu-
lation and are aimed
at developing regional
value chains

Threshold for value of
non-originating mate-
rial set

No specific sanitary
and phytosanitary
standards protocol,
but programmes im-
plemented

Regulations on the
removal of non-tariff
barriers in place

Online regional report-
ing and elimination
mechanism in place

Draws from national
monitoring committees

Four priority sectors,
namely, communica-
tion, financial, tourism
and transport services

Institutional arrangements

Decision-making
and policymaking

Dispute settle-
ment

Interface of experts
including senior
technical and political
leaders

Consensus based

No specific dispute
settlement mechanism
relating to free trade
agreements in place,
although there is the
COMESA Court of
Justice

Foster regional cumu-
lation and are aimed
at developing regional
value chains

Threshold for value of
non-originating mate-
rial set

Balancing of rights and
obligations in appli-
cation of sanitary and
phytosanitary mea-
sures, drawing from in-
ternational agreements
and instruments

Specific sanitary and
phytosanitary stan-
dards protocol in place

Best endeavour to
eliminate non-tariff
barriers

Online regional report-
ing and elimination
mechanism in place

Six priority sectors,
namely, communica-
tion, construction, en-
ergy, financial, tourism
and transport services

Interface of experts
including senior
technical and political
leaders

Consensus based

Tribunalin place for
handling disputes

Foster regional cumu-
lation and are aimed
at developing regional
value chains

Threshold for value of
non-originating mate-
rial set

Specific sanitary

and phytosanitary
standards protocolin
place, drawing from
international agree-
ments

Aimed at balancing
rights and obligations
and building capacity

Specific non-tariff bar-
rier protocolin place,
with an institutional
setup

Draws from regional
economic commu-
nities and national
committees

Five priority sectors,
namely, business,
communication,
financial, tourism and
transport services

Interface of experts
including senior
technical and political
leaders

Consensus based

Elaborate dispute
settlement mechanism
in place

Both regional eco-
nomic blocs share an
ultimate objective and
vision of driving region-
al economic communi-
ties and the industrial-
ization of Africa

Shared vision of not
using sanitary and phy-
tosanitary standards
measures as disguised
barriers to trade, and
balancing of rights and
obligations

Agreement in principle
to remove sanitary and
phytosanitary stan-
dards measures and
create reporting and
elimination mecha-
nisms

Depth of commitment
differs

Allthe services sectors
prioritized under the
Agreement are also
prioritized under the
regional economic
communities, provid-
ing a good basis for
convergence

There is a need to
assess mutual rec-
ognition agreements
between COMESA and
SADC

Same path in deci-
sion-making followed
under agreements of
regional economic
communities and the
Agreement Establish-
ing the African Conti-
nental Free Trade Area

Deeper coverage by
mechanisms to handle
disputes is envisioned
under the Agreement,
which could be lever-
aged by regional eco-
nomic communities
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Southern African coutries have member-
ship of four principal regional economic
communities: SADC, SACU, COMESA, and
the Tripartite Free Trade Area. Of the four
regional economic communities to which
Southern African countries subscribe, two
are among the list of such communities
recognized in the Agreement Establishing
the African Continental Free Trade Area
—SADC and COMESA. The third partner

in the Tripartite Free Trade Area, EAC, is
also included in that list, implicitly making
the Tripartite Free Trade Area an acknowl-
edged regional economic community
since all its constituent members are thus
recognized.

SADC is composed of 16 States members:
Angola, Botswana, Comoros, Democratic
Republic of the Congo, Eswatini, Lesotho,
Madagascar, Malawi, Mauritius, Mozam-
bique, Namibia, Seychelles, South Africa,
United Republic of Tanzania, Zambia and
Zimbabwe. Five of those countries make
up SACU: Botswana, Eswatini, Lesotho,
Namibia and South Africa. For its part,
COMESA has a membership of 21 coun-
tries, ranging from Southern to Northern
Africa: Burundi, Comoros, Democratic
Republic of the Congo, Djibouti, Egypt,

Progress made toward
regional integrationin

Southern Africa

Eritrea, Eswatini, Ethiopia, Kenya, Libya,
Madagascar, Malawi, Mauritius, Rwan-
da, Seychelles, Somalia, Sudan, Tunisia,
Uganda, Zambia and Zimbabwe.

Itis therefore clear that Southern African
countries have multiple memberships in
different regional economic communities.
The Agreement Establishing the African
Continental Free Trade Area is conceived
as a solution to the challenges arising
from such multiplicity of memberships
(African Union 2018) and this is proba-

bly the main reason underpinning the
aspiration for the Agreement to build on
the acquis. Identification of this acquis
essentially begins with an understanding
of the broader framework within which
Southern African countries are currently
pursuing their regional integration agen-
da, thatis, their membership in regional
economic communities and their com-
mitments, obligations and vision pursuant
therefrom. Figure 3 presents the member-
ship in regional economic communities
by Southern African countries, indicating,
by means of overlapping boxes, their
membership of multiple communities and
including those States members that are
not in Southern Africa.
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Figure Il

Overlapping memberships of Southern African regional economic communities

R
/ SACU

Botswana
Lesotho
Namibia
South Africa

4

Angola
Mozambique
United Republic
of Tanzania

- author’s compilation.

A. Tradein goods: existing tar-
iff reductions and non-tariff
barriers

The Agreement Establishing the African
Continental Free Trade Area has been
negotiated in two phases, with trade in
goods, trade in services and the dispute
settlement mechanism negotiated in the
first phase, while negotiations in the sec-
ond phase have focused on investment,
competition policy, intellectual property
rights, digital trade, and women and youth
in trade. Accordingly, the scope of the
Agreement may be summarized as cover-
ing: trade in goods; trade in services; dis-
pute settlement mechanism; investment;
intellectual property rights; competition
policy; digital trade; and women and youth
in trade. The second phase protocols on
investment, competition, and intellectual
property rights have been concluded and

Comoros
Democratic
Republic of the
Congo
Madagascar
Malawi
Mauritius

Seychelles

\ Zambia
Zimbabwe

COMESA

Burundi
Djibouti
Egypt
Eritrea
Ethiopia
Kenya
Libya
Rwanda
Somalia
Sudan
Tunisia
Uganda

were approved by the Assembly of Heads
of State and Government of the African
Union at its thirty-sixth ordinary session,
held in February 2023. All the Southern
African countries have signed and ratified
the Agreement, which follows a “frame-
work agreement” model, with a core
agreement providing a foundation that has
been built upon through the two phases of
negotiations.

B. Trade liberalization in the
Southern African fFree trade
areas

Both SADC and COMESA have in place
trade regimes within their respective
regional economic community which are
aimed at liberalizing trade within the com-
munity and governing trade with third par-
ties. The Protocol on Trade in Goods in the
Southern African Development Communi-
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ty Region, signed in 1996 and amended in
2010, is the major legal and policy instru-
ment governing trade in SADC. The Proto-
colis essentially an agreement between
States members of SADC on the reduction
of customs duties and other barriers to
trade between them in imported products:
it provides for the gradual elimination

of import duties on goods traded within
SADC and the elimination of export taxes
and quantitative restrictions. The Protocol,
which came into force in 2001, is aimed at
liberalizing intraregional trade by creating
mutually beneficial trade arrangements,
thereby improving investment and produc-
tivity in the subregion, and also eliminat-
ing barriers to trade and easing customs
procedures.

Articles 27 and 28 of the Protocol provide
for the continuation of existing preferential
trade arrangements between the States
members of SADC and between them and
third States. These provisions amount in
effect to recognition of the acquis and
allow arrangements and commitments
such as those under COMESA and SADC
to continue. South Africa, in particular, has
concluded a number of bilateral arrange-
ments with other SADC States. At the

time of the signing of the Protocol, which
provides for the gradual liberalization of
intraregional trade, 10 of its parties (ex-
cluding only Botswana and South Africa)
had already effected tariff reductions of
up to 70 per cent under the COMESA trade
liberalization programme. The overlapping
memberships of the various arrangements
in the subregion could hamper implemen-
tation of the Protocol.

Under the auspices of the Protocol, the
SADC Free Trade Area was launched in Au-
gust 2008. In all, 13 of the States members
of SADC (Botswana, Eswatini, Lesotho,

Regional integration in Southern Africa I

Madagascar, Malawi, Mauritius, Mozam-
bique, Namibia, Seychelles, South Africa,
United Republic of Tanzania, Zambia and
Zimbabwe) are implementing obligations
under the Free Trade Area. The remaining
three countries (Angola, Comoros and
Democratic Republic of the Congo) are
yet to join the Free Trade Area and have
indicated their interest in so doing. The
minimum conditions for implementation
of the Free Trade Area were achieved in
2008, with 85 per cent of tariffs on goods
zero-rated by all participating countries.
Implementation is on a reciprocal basis.
Since 2013, intraregional trade in SADC
has been consistently above 20 per cent
of the overall trade volumes of the States
members of the community and grow-
ing, which may be considered a relative-
ly good achievement compared to the
pre-Free Trade Area era high of around 16
per cent (SADC, 2022). Indeed, in 2019,
intra-SADC Free Trade Area trade consti-
tuted 23 per cent of its total world trade,
and 81 per cent of its African trade (Gitau,
2020), with intra-SADC trade rising to 23
per centin 2021 (African Union, 2021).
The principal products at the HS2 level
(in categories covered by the first two
digits of the classification system of the
Harmonized Commodity Description and
Coding System) traded within the SADC
Free Trade Area were light oils, electrical
energy, diamonds, tobacco, chromium
ores, nickel ores, food and beverage indus-
try additives, gold, goods vehicles, iron
ores, ferro-chromium, chemical products
and preparations, medicaments, maize,
refined sugar and copper ores (African
Union, 2021). In brief, intra-SADC trade is
concentrated in minerals, precious stones
and metals; manufactured products; and
vegetable and animal products.
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Figure 111
Share of intra-Southern African Development Community trade, 2019

Mozambique, 4.1

Lesotho, 1.8

Namibia, 16.6

Democratic Republic
of the Congo, 10.0

Estwatini, 3.7

Madagascar, 0.7

Comoros, 0.0
Angola, 1.3
Botswana, 6.5

Malawi, 1.0

Zimbabwe, 6.0

Zambia, 5.7

Mauiritius, 1.1

Seychelles, 0.5

South Africa, 38.6

United Republic of Tanzania, 2.3

Source: SADC, 2021.

As shown in figure lll above, South Afri-

ca has a 38.6 per cent share of the trade
among States members of SADC. Namibia
lies in second position, with 16.6 per cent,
followed by Botswana, with 6.5 per cent.

Furthermore, in 2019, SADC Free Trade
Area exports to and imports from the rest
of Africa were valued at $6.9 billion and
$6.5 billion, respectively, with Angola,

the Democratic Republic of the Congo,
Ghana, Kenya and Nigeria representing the
key destinations. The principal products
exported by countries participating in the
SADC Free Trade Area to other African
countries were raw sugar cane, goods
vehicles, sulphuric acid, bituminous coal,
food and beverage industry additives,
polypropylene, flat-rolled iron and steel
products, light oils, Portland cement and
chemical products and preparation. The
top products sourced by SADC Free Trade
Area countries from other African coun-

tries included crude petroleum oil, copper,
frozen sardines, cobalt oxides, light oils,
wheat flour, medicaments, cigarettes,
medium oils, and soap and organic sur-
face-active products. To facilitate the
operation of the SADC Free Trade Area,
several instruments and programmes have
been putin place in SADC, such as rules
of origin and a simplified trade regime
targeting small cross-border traders —in
particular women and young people (Afri-
can Union, 2021).

Where COMESA is concerned, States
members have agreed on the follow-
ing, among other measures: the cre-
ation and maintenance of a free trade
area guaranteeing the free movement
of goods and services produced within
COMESA and the removal of all tariffs
and non-tariff barriers, and a customs
union under which goods and services
imported from non-COMESA coun-



tries will attract an agreed single tariff,
known as a common external tariff, in
all COMESA States members. To this
end, on 31 October 2000, following

a 16-year period of progressive trade
liberalization through the reduction
of intra-COMESA tariffs, COMESA
States members established a free
trade area, on a reciprocal basis for
the participating countries. Currently,
16 countries are participating in the

Table 3
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free trade area. In 2019, intra-COMESA
total exports grew to $4.7 billion, an 8
per cent rise from $4.3 billion in 2018,
with major exports including Portland
cement, cobalt oxides and hydroxides,
ceramic tiles, urea, quicklime, cane
sugar, sesame, wheat flour, medica-
ments, sanitary towels, sacks and bags
and mixtures of odoriferous substanc-
es used in the food and drink indus-
tries (COMESA, 2020).

Total intra-Common Market for Eastern and Southern Africa exports by sector

(Millions of United States dollars)

Per-
Sector 2013 2014 2015 2016 2017 2018 2019 centage
change
2018-2019
Manufactures 5619.81 5114.04 4 388.39 3638.37 3944.52 4284.24 4664.03 9
Food 3770.73 3692.74 3404.19 3672.94 3657.98 3695.93 3763.64 1
Fuels 820.27 450.71 1396.09 564.03 749.91 830.70 1330.40 60
Ores and
metals 1741.86 1 358.76 1391.19 773.98 810.77 1156.30 998.95 -14
Agricultural
raw materials 183.42 173.59 153.41 180.01 133.44 123.47 139.41 13
Other
products not
elsewhere
specified 11.40 5858 3.67 2.76 2.63 20.42 4.96 -76
Total 12147.49 10795.37 10736.94 8832.09 9299.25 10111.06 10901.39 8

Source: COMSTAT, 2021 Annual Report.

Apart from intra-COMESA trade, the sub-
region’s trade with the rest of Africa is on
the rise, with key trading partners including
South Africa (30.6 per cent), the United
Republic of Tanzania (8.8 per cent), Algeria
(4 per cent), Mozambique (3.9 per cent),
Morocco (3.4 per cent), South Sudan

(1.17 per cent) and Nigeria (1.09 per cent)
(COMESA, 2020). The above products
could be leveraged to promote trade be-
tween COMESA and with the rest of Africa
under the African Continental Free Trade
Area regime.

Under the regime of the COMESA free
trade area, tariffs have been more ex-

tensively removed than under the SADC
regime, as countries are required to com-
pletely remove tariffs on COMESA-origi-
nating products as defined by the COME-
SA rules of origin. Under the agreed rules,
individual States members of COMESA
are at liberty to determine the tariff rates
applied to goods originating from States
that are not members of COMESA. Coun-
tries may, however, accede to the COME-
SA free trade area with reservations on
certain products necessitated by their
membership of other regional economic
communities. Thus, Uganda has entered a
reservation on products classified as sen-
sitive under the EAC regime. This approach
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by Uganda remains a matter of serious
contention with the COMESA organs and
could point to possible developments
within the African Continental Free Trade
Area, given the multiplicity of regional
economic communities on the continent
—some with deeper levels of integration
than that envisaged for the African Conti-
nental Free Trade Area.

The acquis is also explored under the
various SADC and COMESA trading
relationship regimes. Since the SADC
tariffs were expected to be higher than
those of COMESA until at least 2006,
trade between SADC members that are
also COMESA members was conducted
under the COMESA arrangement. The
SADC Trade Protocol effectively only
covers SADC members that are not also
members of COMESA, since importers
will clearly choose to pay the lower rates
of customs duties prescribed under the
COMESA regime (Erasmus, 2021). Where
the Agreement Establishing the African
Continental Free Trade Area is concerned,
trade under this regime can take place
within the regional economic communi-
ties on the basis of the already existing
tariffs already accepted by members.
Since the COMESA tariff regime is the one
most widely used by members, its calibra-
tions can be applied to trading within the
African Continental Free Trade Area. This
in turn will help to address the challenges
posed by tariff implementation complexi-
ties resulting from multiple memberships,
which have been noted as impediments to
countries’ capacity to implement trade-fa-
cilitating decisions in their respective
regional economic communities.

Under the SADC Trade Protocol, States
members of SADC agree to accord one
another most favoured nation treatment,
so as to ensure equal preferences. Cur-
rently, States members of SADC are still
trading under the SADC trade regime as
the implementation by member States of
the Agreement Establishing the African

Continental Free Trade Area has not yet
entered into full swing. There is something
potentially contradictory about the inclu-
sion of a provision that exempts member
States from the obligation to extend the
preferences of another trading bloc of
which they were a member at the time of
the signing of the Trade Protocol. While
this may be construed as a contradiction,
it can support implementation of the
Agreement as the status of “most favoured
nation” is one of the principles guiding the
Agreement. While the Agreement provides
for exceptions to the most favoured nation
status, these can only be invoked provid-
ed, first, that they do not impede or frus-
trate the objectives of its Protocol on Trade
in Services; and, second, that they extend
preferential treatment to all States parties
on a reciprocal and non-discriminatory
basis. The acquis on most favoured nation
status is provided for by the Agreement
under article 4 (4) of that Protocol, which
states that “a State Party shall not be
obliged to extend preferences agreed with
any Third Party prior to the entry into force
of this Protocol, of which that State Party
was a member or a beneficiary. A State
Party may afford opportunity to the other
State Parties to negotiate the preferences
granted therein on a reciprocal basis”.
Consequently, the flexibility granted by
SADC in respecting the acquis under the
most favoured nation provision ensures

a soft landing for implementation of the
Agreement.

With regard to national treatment, pro-
visions are included to allow States
members of SADC to accord preferential
treatment to intra-SADC trade for such
reasons as national security, the risk of
serious injury to a domestic industry that
produces similar or directly competitive
products, and the protection of infant
industries. A careful reading of article 5
of the Agreement reveals the potential for
contradiction between the trading regimes
under SADC and the African Continental
Free Trade Area. Article 5 of the Protocol



on Trade in Services provides: “A State
Party shall accord to products imported
from other State Parties treatment no

less favourable than that accorded to

like domestic products of national or-

igin, after the imported products have
been cleared by customs. This treatment
covers all measures affecting the sale and
conditions for sale of such products in
accordance with Article Il of GATT 1994”.
Articles 24 and 15 (e) of the Protocol also
grant exceptions to the national treatment
principle. It is therefore important that
SADC harmonize its national treatment
exceptions with those of the Agreement
Establishing the African Continental Free
Trade Area if seamless trading is to be
attained under the Area regime.

The Agreement Establishing the African
Continental Free Trade Area provides for
the removal of tariffs on 90 per cent of
tariff lines; the designation of 7 per cent

of tariff lines as sensitive and thus eligible
for longer liberalization schedules; and the
possible exclusion of 3 per cent of the tar-
iff lines from liberalization. For least devel-
oped countries, as classified by the United
Nations, the 90 per cent non-sensitive
tariff lines will be liberalized over a 10-year
period, and the sensitive tariff lines over

a 13-year period. For developing coun-
tries notincluded in the “least developed
category”, the time period for liberalization
of non-sensitive tariff lines is set at 5 years
and at 10 years for sensitive tariff lines.

These tariff liberalization measures are
based on the application of the respective
most favoured nation rates, which, in the
case of customs unions such as SACU, are
the common external tariff (Luke, 2023).
This is an area where implementation of
the Agreement Establishing the African
Continental Free Trade Area and the ac-
quis within the Tripartite Free Trade Area
are to be tested, given the differing ambi-
tions of liberalization. In accordance with
the market integration pillar, the Tripartite
Free Trade Area has a more ambitious
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tariff liberalization schedule compared to
that of the African Continental Free Trade
Area. Whereas the levels of tariff liberal-
ization sought for the latter ambition are
90 per cent for non-sensitive products, 7
per cent for sensitive products and a 3 per
cent exclusion list, the corresponding level
for the Tripartite Free Trade Area is 100 per
cent tariff liberalization (except for gen-
eral and specific security exemptions), of
which tariff lines ranging between 60 and
85 per cent are to be liberalized upon entry
into force of the Agreement Establishing

a Tripartite Free Trade Area among the
Common Market for Eastern and Southern
Africa, the East Africa Community and the
Southern African Development Commu-
nity (Tripartite Free Trade Area Agreement)
and 15-40 per cent of the remaining tariff
lines are to be negotiated within a period
of between five and eight years (Onyango,
2020).

The question that remains is how a bal-
ance will be struck between these differ-
ent levels of liberalization and how this will
be sustained in the African Continental
Free Trade Area. Nonetheless, the higher
level of liberalization available under the
Tripartite Free Trade Area should include
trading in the African Continental Free
Trade Area, as it builds on the successes
already achieved by States parties in mak-
ing their tariff offers under the Tripartite
Free Trade Area regime.

The Tripartite Free Trade Area tariff liberal-
ization schedule is to be achieved by con-
solidating the tariff regimes of EAC, which,
as noted above, is a customs union,

and the SACU subset of SADC member
States, into the Tripartite Free Trade Area
in line with the principle of building on the
acquis and subject to reciprocity. Besides
the countries of EAC and SACU, several
COMESA countries participating in the
Trade Area have made Tripartite Free Trade
Area tariff offers based on the COMESA
acquis of 100 per cent tariff liberalization
on a reciprocal basis. It should be noted,
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though, that the modalities for tariff nego-
tiations agreed in 2013 among countries
participating in the Tripartite Free Trade
Area were not too ambitious. It was agreed
that 60-85 per cent of tariff lines would

be liberalized upon entry into force of the
Tripartite Free Trade Area Agreement and
the remaining 15-40 per cent would be ne-
gotiated over a period of between five and
eight years. This represents a challenge
for countries that have liberalized trade re-
gimes in an equitable manner (with more
than 80 per cent of their tariff lines at 0 per
cent most favoured nation level) vis-a-vis
the principle of building on the acquis. Bi-
lateral meetings on tariff exchanges were
conducted between Egypt and EAC, EAC
and SACU and Egypt and SACU between
2015 and 2018. The EAC-Egypt negotia-
tions have been concluded while those
between EAC and SACU and between
Egypt and SACU are at an advanced stage.
The process of negotiating tariff offers took
longer than anticipated (Luke and Mabuza,
2018).

Itis also important to note that SACU and
EAC, which are both customs unions,
have exchanged tariff offers averaging 90
per cent of their tariff books that are to be
liberalized immediately on commence-
ment of implementation of the Tripartite
Free Trade Area Agreement. Several other
member States and partner States of the
Tripartite Free Trade Area have based their
tariff offers on the acquis, indicating that
they have carried over the level of tariff
liberalization that they have attained under
the various free trade area regimes in the
specific regional economic communities
to which they belong. For example, States
members of COMESA and SADC, such

as Madagascar, Malawi, Mauritius, Sey-
chelles, Zambia and Zimbabwe, that have
attained the highest level of tariff liberal-
ization would harbour comparable am-

bitions for the Tripartite Free Trade Area.
Accordingly, in Southern Africa, itis only
the five States members of SACU which
have a common acquis on which to base
their implementation of the Agreement
Establishing the African Continental Free
Trade Area.

In Southern Africa, only SACU has submit-
ted a common market access offer, while
countries such as Madagascar, Malawi,
Mauritius and Zimbabwe have submitted
individual offers. The other countries are
yet to make their submissions. From the
above state of play, it could be concluded
that the acquis relating to tariff exchanges
under SADC and COMESA is already being
leveraged under the Agreement Estab-
lishing the African Continental Free Trade
Area, as its States parties accelerate its
implementation agenda and consolidate
its negotiations on tariff offers and rules of
origin. At the same time, the varied speed
of such implementation, and the different
baselines from which it is being conduct-
ed, make it rather difficult to rely on the
acquis to accelerate progress towards
achievement of the African Continental
Free Trade Area. In particular, 90 per cent
of the rules of origin identified for the Tri-
partite Free Trade Area have been agreed
upon and already listed in annex IV to the
Tripartite Free Trade Area Agreement. To
date, only two issues regarding the rules

of origin relating to certain products in the
textiles and automotive sectors remain
unresolved. In addition, a manual and
regulations on rules of origin have been
developed to facilitate the implementation
of annex IV to the Tripartite Free Trade Area
Agreement (Onyango, 2020 a). The relative
status of trade liberalization and applica-
tion of the acquis of the various regional
economic communities is illustrated in the
table below.



Table 4
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Acquis of the regional economic communities acquis and trade liberalization pro-
gramme for the African Continental Free Trade Area

Regional economic  Tariff reduction

Progress in imple-

Offer relating to the

community programme mentation African Continental
Free Trade Area

COMESA 100% By 2023 - 1000% Individual countries (ex-
reduction of tariffs by cept those which are also
16 countries and 90% EAC partner States) have
reduction by 3 countries  extended different offers
Exemptions available
only on request

SADC 85% tariff drawdown by  Limited implementa- Individual countries have

2008 and liberalization
of sensitive goods by
2012.

Many exclusions listed
for exemption (negative
list)

SACU 100%

EAC-COMESA-SADC 100% over a long

Tripartite Free Trade period
Area
African Continental 90%:

Free Trade Area
Least developed
countries — 13 years for
sensitive goods.

Non-least developed
countries — 10 years for
sensitive goods

tion of the tariff offers
by member States

Fully liberalized

Ongoing: Agreement
not yet in force

Partial implementation

made country specific of-
fers, but generally drawing
from one of the regional
economic communities of
which they are members

-90% tariff lines: 100 %
removed

-7 % tariff lines designated
as sensitive

-3% tariff lines excluded

Offer based on the SACU
common external tariff

Not applicable

Source: Author’s compilation.

The incoherences between commitments
under the Agreement Establishing the Afri-
can Continental Free Trade Area and other
regional integration schemes need to be
examined. During interviews, respondents
argued that, in order to use the acquis as
a basis for accelerating implementation
of the Agreement, it was important first to
define where they were in terms of region-
al trade arrangements and then to inte-
grate further from that point. It was noted,

for example, that most regional economic
communities did not have exclusion lists
such as those envisaged for the African
Continental Free Trade Area, suggest-

ing that liberalization under the regional
economic communities was more exten-
sive than that envisaged for the African
Continental Free Trade Area. In that case,
the African Continental Free Trade Area
regime would be less extensive than the
existing acquis at the level of the regional
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economic communities. SADC countries
have focused on opening up among them-
selves (except South Africa, which has a
lower than 100 per cent threshold, while
offering 100 per cent to all the other coun-
tries), although now, after the transitional
period, they have moved to 100 per cent
among themselves within SADC.

The same holds true for the Tripartite Free
Trade Area. These divergent tariff regimes
mean that if there is 100 per cent tariff lib-
eralization at the Tripartite Free Trade Area
level, there would be no threat at the level
of the African Continental Free Trade Area.
It also raises more questions about the
implication of the use by these different
tariff regimes of the acquis to accelerate
implementation of the Agreement Estab-
lishing the African Continental Free Trade
Area. In addition to the trade liberalization
regime, the trade in goods regime is largely
governed through the respective annexes
to the Protocol, such as those on rules of
origin, trade facilitation, sanitary and phy-
tosanitary measures and others.

One innovation introduced in 2021 in
negotiations of the Agreement Establish-
ing the African Continental Free Trade
Area was the Guided Trade Initiative. This
instrument is designed to achieve its goal
through matchmaking businesses and
products for export and import between
interested States parties in coordination
with their national committees of imple-
mentation of the Agreement. The Initiative
has attracted the participation of eight
States parties: Cameroon, Egypt, Ghana,
Kenya, Mauritius, Rwanda, Tunisia and the
United Republic of Tanzania. The products
earmarked for trade under the Initiative in-
clude ceramic tiles, batteries, tea, coffee,
processed meat products, corn starch,
sugar, pasta, glucose syrup, dried fruits
and sisal fibre, in line with the Agreement’s
focus on value chain development (Bama,
2023).

Itis anticipated that, in 2023, the Guided
Trade Initiative will be expanded to cover
more countries and also trade in services.
The range of the Initiative, from the choice
of products that it covers to the digital
certificates of origin and compliance with
standards, it is clear that implementation
of the Agreement Establishing the African
Continental Free Trade Area is building

on the acquis. For example, the average
annual exports by SADC of sugar (Harmo-
nized System code 1701) for 2018-2022
amounted to $682,758,000, compared to
the average annual global imports by Afri-
ca as a whole of $6,081 million - meaning
that SADC holds a market share of 11.2
per centin the African sugar market. Simi-
larly, over the same period, average annual
global exports of sugar by SADC amounted
to $1,203 million, meaning that 56.8 per
cent sugar exports by SADC were to mem-
ber countries of the African Continental
Free Trade Area (Bama, 2023).

From the above paragraphs, it may be
seen that, while there has been increased
trade under COMESA and SADC following
their adoption of liberalization regimes,
there is still limited trading among partner
States, and only in few products. The exist-
ing incoherences between commitments
under the Agreement Establishing the
African Continental Free Trade Area and
those under COMESA and SADC on such
matters as exclusion lists, in that, while
provision is made for such a list under the
Agreement, there is no explicit provision
to this effect in schemes like COMESA,
pose a major challenge to the conduct of
trading in such products. Furthermore,
the slow adoption of the Guided Trade
Initiative by States members of SADC,
with Mauritius being the sole party to
date, is cause for major concern regarding
the readiness of the countries to roll out
trading under the African Continental Free
Trade Area regime.



An analysis of trade figures between
Southern African regional economic
communities and Africa as a whole indi-
cate that, since 2018 (year of signature of
the Agreement Establishing the African
Continental Free Trade Area) there has
been no significant growth in exports from
SADC or COMESA to the rest of Africa. In
addition, the data indicate that exports by
SADC to the rest of Africa are dominated
by exports from SACU countries, primar-
ily South Africa. The SADC market share

in the continent’s total imports declined
from 9.4 per centin 2018 to 8.0 per centin
2022, while that of COMESA declined from
5.6 to 3.9 per cent over the same period.

Table 5
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This decline can partly be attributed to the
coronavirus disease (COVID-19) pandem-
ic, butis also attributable to the African
level of the logistics and interconnectivity
necessary to foster intra-African trade.
Overall, however, the absolute figures are
quite encouraging and provide a strong
acquis on which the countries of Southern
Africa can build to boost their exports to
the rest of Africa under the auspices of the
Agreement Establishing the African Conti-
nental Free Trade Area. Table 5 provides a
summary of trade by the Southern African
regional economic communities with the
rest of Africa, represented in graphic form
in figure IV.

Trade between regional economic communities of Southern Africa and the rest of

Africa over the period 2018-2022
(Millions of United States dollars)

Description 2018 2019 2020 2021 2022
SADC exports to Africa 54 397 45195 37 564 49 855 55 231
Of which by SACU 30573 29 304 24204 31619 36 837
COMESA exports to Africa 32061 25 267 21506 28 226 26 791
Global imports by Africa 576777 564 657 502 222 609 289 694 524
SADC market share in Africa 9.4% 8.0% 7.5% 8.2% 8.0%
COMESA market share in Africa 5.6% 4.5% 4.3% 4.6% 3.9%

Source: UN Comtrade database (accessed 1 August 2023) and author’s compilation.
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Figure IV

Trade by Southern African regional economic communities with Africa

(Billions of United States dollars)
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C. Rules of origin

Rules of origin are the rules for determining
the country of origin of goods. According

to the United Nations Conference on Trade
and Development (UNCTAD), rules of origin
function like a passport, enabling a product
to enter a free trade area and circulate with-
out attracting a duty (UNCTAD, 2019b). The
basic role of rules of origin is to determine
the economic nationality as opposed to the
geographical nationality of a given good.

It may be argued that the raison d’étre of
preferential rules of origin is the avoidance
of trade deflection.

As explained on the Trade4MSMEs plat-
form,l the Agreement on Rules of Origin of
the World Trade Organization (WTO) distin-
guishes two types of rules of origin:

a. Preferential origin: This determines
whether products are eligible for

2 See https://trade4dmsmes.org/guides/rules-of-origin-3/.

2021 2022

o/wbySsAcU Bl COMESA Exports to Africa [l Africa’s Global Imports

preferential (Lower or zero) tariffs and
other benefits provided under prefer-
ential regimes, either in the context
of trade agreements or unilateral
preferential schemes. Qualifying
under preferential origin may require
imports to be completely or partially
produced in a country thatis a ben-
eficiary from the preferential regime
under consideration, according to

its specific conditions identified. In
some cases, however, materials from
certain third parties may also qualify
as originating. Information on rules
of origin and origin provisions in trade
agreements can be retrieved in the
Rules of Origin Facilitator, an initia-
tive developed jointly by WTO and the
International Trade Centre;

. Non-preferential origin: This is not

linked to trade agreements and may
determine whether businesses have
to comply with non-tariff require-
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ments such as trade remedies and
quotas (see guide on non-tariff mea-
sures). Not all countries apply specif-
ic legislation related to non-preferen-
tial rules of origin, and negotiations
on adopting harmonized non-prefer-
ential rules of origin are still ongoing.
The WTO Rules of Origin Section
provides a list of WTO members that
have notified their non-preferential
rules of origin.

In principle, the rules of origin applied un-
der the SADC, COMESA and African Con-
tinental Free Trade Area regimes promote
cumulation within the member countries
and aim to boost domestic industrial devel-
opment and develop regional value chains.
They all place thresholds on the value of
non-originating materials that can be used
in the production process without denying
the final product preferential treatment, as
well as a minimum value that must be add-
ed domestically or the level of transforma-
tion that must be undertaken in order for a
product to benefit from preferences. These
are also set out in product-specific rules.

The SADC rules of origin have gone a step
further in elaborating specific manufactur-
ing processes and operations that need to
occur within a member country to confer
origin to specific listed products. Thus,
instead of general rules, SADC uses prod-
uct-specific rules of origin based on the
so-called “list approach”, such as the val-
ue-added rule, the change in tariff heading
rule and specific process rules. The pur-
pose of this approach to rules of origin is to
make trade deflection more difficult, thus
confining access to the preferences con-
ferred by the preferential trade agreement
to producers actually located in the subre-
gion. One concern raised by this approach
is that SADC rules of origin negotiations are
conducted on a sector and product-specif-
ic basis and, as a result, take much longer
to conclude than the liberal COMESA and
EAC approaches (Draper, Chikura and Krog-
man, 2016).
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Furthermore, while the SADC rules of

origin permit the full cumulation of origin
among member States, this advantage has
yet to be fully exploited because the rules
are complex and more restrictive. This is
because they do not meet the criteria of
least trade restrictiveness, substantive and
administrative simplicity, and ease of appli-
cation laid out by the SADC Subcommittee
on Customs and Trade (Draper, Chikura and
Krogman, 2016). It is no wonder, therefore,
that such countries as Malawi, Swaziland
and Zambia that are members of both
SADC and COMESA have in most cases
preferred to use the COMESA rules of ori-
gin, whose tariff rates are on average higher
than those of SADC, owing to the fact that
they are more straightforward and easier to
meet (Ndonga, 2021). There is a possibility
that this preference may undermine the
maximization of intra-SADC trade benefits.

The COMESA rules of origin are used to
determine whether goods produced in the
COMESA subregion are eligible for prefer-
ential treatment within its Free Trade Area.
The COMESA rules of origin have five crite-
ria and goods are considered as originating
in a member State if they meet any of the
following five criteria:

a. The goods should be wholly pro-
duced in a member State;

b. The cost, insurance and freight value
of any foreign materials should not
exceed 60 per cent of the total cost of
all materials used in their production;

c. Goods must attain the value added
of at least 35 per cent of the ex-facto-
ry cost of the goods;

d. Goods should be classifiable under
a tariff heading other than the tariff
heading of the non-originating mate-
rials used in their production;

e. Goods must be of particular impor-
tance to the economic development
of the member States and should
contain not less than 25 per cent of
value added.
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According to UNCTAD and COMESA
(2023), the limited use of trade prefer-
ences in COMESA has been attributed to
the fact that the COMESA rules of origin
have been under renegotiation for several
years, thus causing uncertainties among
economic operators and firms about the
predictability of the applicable rules. The
report notes that the average total use rate
of preferences of EAC is far higher than
that of other regional economic commu-
nities: for EAC it measures 77.9 per cent,
while for COMESA it is 39.8 per cent and
for SADC 25.3 per cent. This finding of a
low use of trade preferences in SADC and
COMESA is consistent with the existing
literature and studies observing that the
SADC rules of origin and related admin-
istrative procedures are overly stringent
(UNCTAD and COMESA, 2023). While

the COMESA rules of origin allow for full
cumulation of production, unilateral
digression by some member States from
the value-added threshold by increasing
the threshold has become a common
practice. Putting the SADC and COMESA
rules of origin in context, the major task
for the Agreement Establishing the African
Continental Free Trade Area is to ensure
that its rules of origin do not cause trade
deflection, by providing a loophole for
exporters that want to take advantage

of different tariff rates within the Area by
importing products to the country with the
lowest tariff for their further re-export to
other States members of the Area.

The rules of origin of the African Continen-
tal Free Trade Area, just like those of SADC
and COMESA, promote cumulation within
the member countries and are aimed at
boosting domestic industrial development
and developing regional value chains. Arti-
cle 6 of annex 2 to the Agreement, on rules
of origin, provides that products which are
not wholly obtained shall be considered to
be sufficiently worked or processed (and
therefore eligible for preferential treat-
ment) when they fulfil one of the specified
criteria on value added, non-originating

material content, change in tariff head-
ing, or specific processes. The rules have
thresholds on the value of non-originating
materials that can be used in the produc-
tion process without denying the final
product preferential treatment, as well

as a minimum value that must be added
domestically or the level of transforma-
tion that must be undertaken in order for
a product to benefit from preferences.
These are also set out in product-specific
rules. There is convergence across SADC,
COMESA and the African Continental Free
Trade Area on the processes that do not
confer originating status. These processes
include breaking bulk, operations exclu-
sively intended to preserve products in
good condition, breaking up or assembly
of packages, and simple ironing and press-
ing operations, among others.

In line with the principle of building on the
acquis, article 42 of annex 2, on transition-
al arrangements, provides that “Pending
the adoption of the outstanding provi-
sions, State Parties agree that the Rules
of Origin in existing trade regimes shall be
applicable”. These provisions are identi-
fied as: the definitions of “value added”

in article 1 (x) and requirements for “their
vessels” and “their factory ships”in article
5 (2); the drafting of hybrid rules in appen-
dix IV to annex 2, on rules of origin; the
drafting of regulations for goods produced
under special economic arrangements
and zones; the drafting of additional pro-
visions in annex 2 on value tolerance, the
absorption principle and accounting seg-
regation; and the drafting of manuals and
guidelines on the rules of origin for the Af-
rican Continental Free Trade Area, among
others. Some areas of divergence in the
rules of origin under COMESA, SADC and
the African Continental Free Trade Area
include their coverage of trade fairs, goods
produced in special economic zones and
free zones, tolerance value thresholds for
non-originating production inputs, and
the extended cumulation principle, which
is available under the Agreement Estab-



lishing the African Continental Free Trade
Area, but not the regimes of the regional
economic communities.

The rules of origin of the African Continen-
tal Free Trade Area also have to navigate
the challenges of multiple rules of origin
regimes which have contributed to the
stagnation of intraregional economic com-
munity trade in the COMESA and SADC
trading blocs. This is because these mul-
tiple rules of origin have posed problems
during customs procedures for member
States of both trade blocs in terms of
which rules to apply. Moreover, the rules
of origin of the African Continental Free
Trade Area follow a single product-specific
approach that applies to all States parties
which, although it represents a simplifi-
cation, comes at the expense of differen-
tiated rules that would have recognized
the limited implementation capabilities

of some countries. This one-size-fits-all
approach is problematic for the private
sector, in particular micro-, small and
medium-sized enterprises, which are at
varying levels of readiness to comply with
the cumulation requirements under the
rules of origin of the African Continental
Free Trade Area, and may resultin uneven
reaping of the benefits of the Area.

Accordingly, as States parties to the Agree-
ment Establishing the African Continental
Free Trade Area move from the design of
rules of origin to their implementation, it
will be important to monitor whether all
States operationalize both the tariff pref-
erences and the rules of origin. It will also
be important to understand the specifics
of implementation of the rules of origin
protocol and tariff preferences in each
country and to undertake a review of the
rules of origin of the African Continental
Free Trade Area, with a view to ensur-

ing that they foster regional integration
and are simple and flexible to use by the
continent’s economic operators. Any such
review process should build on the acquis
of the already existing rules of origin of the
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regional economic communities, in par-

ticular those that have already proved to

foster the use of trade preferences under
their respective free trade area.

As demonstrated in this section, both
SADC and COMESA have putin place a
trade liberalization policy and system to
facilitate trade within their respective re-
gional economic community which can be
leveraged in operationalizing the African
Continental Free Trade Area. For SADC,
given that its protocol provides for the
continuation of existing preferential trade
arrangements between its member States
and between them and third States, this
gives a big boost to other States parties

to the Agreement Establishing the African
Continental Free Trade Area which are not
members of SADC by enabling them easily
to trade with the Community under the Af-
rican Continental Free Trade Area regime.
With regard to COMESA, the liberalization
regime of 100 per cent (irrespective of the
reservations maintained by some member
States on products classified as sensitive),
which exceeds the cumulative liberaliza-
tion threshold of the African Continental
Free Trade Area of 97 per cent, will have
an immense catalytic effect for the Ar-
ea’s trade regime within the Community.
The fact that the COMESA tariff regime is
the one most widely used by members
will greatly facilitate implementation of
the Agreement Establishing the African
Continental Free Trade Area in Southern
Africa. Moreover, the trading regime under
the Agreement will be vital in addressing
the challenge of overlapping membership,
which has hampered effective implemen-
tation of the SADC and COMESA trade
liberalization commitments.

D. Simplified trade regime

A simplified trading regime may be defined
as a special arrangement which aims to
simplify and streamline the documen-
tation and procedures for the clearance

of low-value consignments of small
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cross-border traders, at the same time
enabling them to benefit from the preferen-
tial trading environment (Trade Law Centre,
2021). The raison d’étre for the simplified
trading regime, as illustrated in figure V
below, is the need to facilitate small-scale
cross-border trade, by way of simplified
clearance procedures (such as forgoing

Figure V
Simplified trading regime

Trade is being
recorded

Simplified
trading regime
information desk
helps traders to

better respond
to external
shocks

Trade information
desks share
information with
infoirmal
cross-border
traders to update
cross-border trade
associations

Source: Luke, 2023.

One of the arrangements favourable to
small and mediume-sized enterprises that
COMESA has developed, and which could
be a good practice to be emulated, is

that of the simplified trade regime which
was launched in 2010, recognizing that
cross-border trade constitutes a significant
component of trade in the subregion. The
simplified trading regime aims to formalize
informal cross-border trade by putting in
place instruments and mechanisms tai-
lored to the trading requirements of small-
scale traders. The instruments are decen-
tralized to border areas where informal
trade is rampant, with a view to facilitating
ease of access by small traders. The sim-

the requirement for a certificate of origin)
for low-value consignments (for example,
usually less than $2,000) on applicable
products. Traders still have to pay value
added tax and excise duty, obtain immigra-
tion documents and comply with a range
of standards in order to benefit from the
simplified trade regimes (Luke, 2023).

Less

cumbersome
procedures at

the borders

plified trading regime targets small-scale
traders importing or exporting goods worth
up to $2,000, which are on a common list
of eligible products negotiated and agreed
upon by two neighbouring countries.

The simplified trading regime reduces costs
for small traders and reduces the time
spent crossing the border through the use
of a simplified certificate of origin and a
simplified customs document, along with
simplified customs clearance procedures.
The COMESA simplified trading regime,
however, suffers from implementation
weaknesses. The thresholds for goods are
not harmonized across COMESA member



States: for example, Zimbabwe applies the
simplified trading regime to consignments
under $1,000, while Malawi applies it to
consignments under $2,000 (Luke, 2023).
Interviews with trade officers in Malawi
and Zambia spotlighted this challenge and
the fact that the goods covered under the
regime were last reviewed in 2013 (Luke,
2023).

Efforts are also under way to set in place

a simplified trading regime for SADC, with
similar objectives to those pursued for
COMESA and EAC. The simplified trading
regime should be well worth emulating for
the African Continental Free Trade Area, if
itis to realize an inclusive trading regime, in
other words, one that works for small-scale
cross-border traders, the majority of whom
are women and young people. In order

to realize this goal, the Area secretariat,
working in partnership with the respective
secretariats of the regional economic com-
munities, should publish lists of products
eligible for the respective simplified trading
regime, build the capacity of traders and
customs officials in the implementation of
the simplified trading regime, and publish
information and guidance on the simplified
trading regime, including in the languages
used by the traders.

One of the key proposals by private sector
associations, which is also echoed in a
number of national strategies of Southern
Africa countries for the implementation

of the Agreement Establishing the African
Continental Free Trade Area, is the need for
a simplified trading regime to be set in place
in the African Continental Free Trade Area
which would be critical in supporting small-
scale cross-border traders. As a means of
maintaining the acquis, a system employed
in the African Continental Free Trade Area
of benchmarking and upgrading (in terms
of its implementation by member States
and by reviewing the goods covered under
the regime) the COMESA simplified trading
regime with the aim of ensuring its effective
applicability within and beyond COMESA.
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E. Sanitary and phytosanitary
measures and technical bar-
riers to trade

Sanitary and phytosanitary measures, or
measures to ensure food and feed safety
for humans, animals and plants, remain

a major element of international trade.
While it is important to ensure such safety
for humans, animals and plants, sanitary
and phytosanitary measures have some-
times been used as disguised barriers

to free trade and often represent a large
share of the controls faced by formal
traders both behind and at the border. For
example, such measures may include nu-
merous documentary requirements (e.g.
import and export permits, phytosanitary
certificates, fumigation certificates, qual-
ity standards certificates, non-genetically
modified organisms certificates), and also
inspections and tests to ensure that goods
conform to national regulations (Rathebe,
2015). Accordingly, all international trade
agreements address themselves to this
subject, providing a balance of rights and
obligations among the contracting parties.

SADC has in place an instrument on san-
itary and phytosanitary measures in the
form of an annex —annex VIl - to the SADC
Protocol on Trade. The annex has provi-
sions relating to the rights of members

to regulate for purposes of food and feed
safety, but also ensuring that such regula-
tion does not constitute disguised lim-
itations on trade within SADC. It provides
mechanisms for subregional cooperation
in addressing sanitary and phytosanitary
matters, including such aspects as equiv-
alence, harmonization, and risk assess-
ment. The annex also alludes to the use of
international and subregional best prac-
tices in the area of sanitary and phytosani-
tary measures.

The implementation of sanitary and phy-
tosanitary measures in SADC continues to
be hindered, however, by the overlapping
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and fragmented nature of the sanitary and
phytosanitary control system, and also by
inadequate coordination between the vari-
ous authorities responsible for sanitary and
phytosanitary measures and other border
authorities (Rathebe, 2015). This has often
contributed to overlapping documentary
requirements and caused delays, in-
creased transaction costs and uncertainty
for traders. There is therefore still a need for
SADC member States to encourage greater
inter-agency collaboration and coordi-
nation at borders, both between national
agencies and with authorities on the other
side of the border.

For its part, COMESA has in place sanitary
and phytosanitary regulations and has
developed successive strategies in this
domain. In 2007, the COMESA Council

of Ministers established a sanitary and
phytosanitary subcommittee under the
Technical Committee on Agriculture, for
the effective coordination of sanitary and
phytosanitary matters at the subregional
level. Subsequently, the Council of Minis-
ters directed the COMESA secretariat to
set up a sanitary and phytosanitary unit.
The Council of Ministers also directed the
secretariat to enhance programmes aimed
at the mutual recognition of standards and
sanitary and phytosanitary measures, and
also to expedite the harmonization process
as stipulated in the COMESA sanitary and
phytosanitary regulations.

In 2019, COMESA championed a sanitary
and phytosanitary measures programme
working across the Tripartite Free Trade
Area, the major purpose of which was to
promote a harmonized risk-based reg-
ulatory environment and strengthened
biosecurity systems that enhance food
and nutrition security and facilitate agri-
cultural trade, exports and investments.
This programme has scored a number of
achievements, including strengthening the
management of standards and phytosani-
tary measures in the subregion through the
prioritization of sanitary and phytosanitary

investments for market access; promoting
subregional leadership through the coordi-
nation and collaboration of member States
on sanitary and phytosanitary issues; and
reducing the trading costs associated

with sanitary and phytosanitary measures
without reducing the effectiveness of coun-
tries’ management of the associated risks
(COMESA, 2019).

At the level of the African Continental Free
Trade Area, annex 7 to the Protocol on Trade
in Goods deals with sanitary and phytosan-
itary measures. This annex mirrors the WTO
Agreement on the Application of Sanitary
and Phytosanitary Measures, as does the
corresponding annex to the SADC Protocol
on Trade. It also reaffirms the rights and ob-
ligations of States parties to apply sanitary
and phytosanitary measures for the pur-
poses of ensuring food and feed safety. The
annex also sets up a sanitary and phytosan-
itary subcommittee for efficient implemen-
tation of the Protocol.

Effectively, therefore, both the regional
economic communities and the African
Continental Free Trade Area are equipped
to address sanitary and phytosanitary
measures, albeit to varying degrees. These
variances are manageable, however, since
the WTO Agreement on the Application

of Sanitary and Phytosanitary Measures
provides the foundation for all sanitary and
phytosanitary measures at both regional
economic community and African Conti-
nental Free Trade Area level. This is also
conducive to some degree of convergence
in sanitary and phytosanitary measures
between the respective regional economic
communities and the African Continen-
tal Free Trade Area, and should therefore
facilitate implementation. To ensure ease
in meeting the sanitary and phytosanitary
requirements, States parties to the Agree-
ment Establishing the African Continental
Free Trade Area should ensure the harmo-
nization and simplification of sanitary and
phytosanitary rules, such as those relating
to labelling and packaging.



Where technical barriers to trade are con-
cerned, the SADC Protocol on Trade also
includes an annex—annex VIl - on such
barriers. The annex on technical barriers to
trade is aimed at establishing a common
technical regulation framework support-
ed by appropriate subregional structures
dealing with technical barriers to trade
cooperation. The annex essentially reaf-
firms the rights and obligations of member
States in respect of technical regulations,
standards and conformity assessment
procedures under the WTO Agreement on
Technical Barriers to Trade. It goes further,
however, including provisions on a sub-
regional technical regulation framework
and structures for implementation and
cooperation. The annex also envisages the
establishment of a SADC accreditation
service as a multi-economy accredita-
tion body which provides accreditation
services to those SADC member States
which lack their own accreditation bodies
or whose accreditation bodies have very
limited scopes or schedules.

Under COMESA, there is no specific
instrument on technical barriers to trade.
Yet the COMESA subregion is estimated to
lose $74.4 million per year in the trading of
agriculture raw materials alone as a con-
sequence of policy measures on sanitary
and phytosanitary protection and tech-
nical barriers to trade (COMESA, 2022).
Nevertheless, discussions on technical
barriers to trade are largely handled within
the framework of the experts’ meetings on
sanitary and phytosanitary measures and
technical barriers to trade. In 2009, COME-
SA adopted the COMESA Standards, Me-
trology and Conformity Assessment and
Accreditation Policy. The organization has
also run several programmes in the area of
technical barriers to trade.

In relation to the acquis, it is noted that
annex 6 to the Protocol on Trade in Goods
to the Agreement Establishing the African
Continental Free Trade Area deals with
technical barriers to trade and, like annex
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VIl to the SADC Protocol on Trade, draws
on the WTO Agreement on Technical
Barriers to Trade. The Protocol on Trade in
Goods to the Agreement also provides for
areas of cooperation and specific roles
for such standardization bodies in Africa
as the African Organisation for Standard-
isation and the African Electrotechnical
Standardization Commission. The Proto-
colon Trade in Goods calls for transparen-
cy in the application of technical barriers
to trade and sets up a subcommittee on
technical barriers to trade to spearhead
implementation at the continental level,
but, apart from a reference to “regional
standardization, metrology, or accredita-
tion bodies”, it makes no specific refer-
ence to the regional economic community
bodies dealing with technical barriers to
trade bodies. At the same, the Protocol on
Trade in Goods to the Agreement will rely
on the existing bodies for its implementa-
tion. The term “regional” in the Protocol
refers to Africa-wide bodies such as the
African Organisation for Standardisation
and the African Electrotechnical Standard-
ization Commission, and not to compara-
ble bodies within the regional economic
communities. This poor definition stands
to limit the incorporation of such subre-
gional bodies in the implementation of the
Agreement Establishing the African Conti-
nental Free Trade Area. The SADC Protocol
accords priority to institutional capacity at
subregional level in the area of technical
barriers to trade. Implementation under
the African Continental Free Trade Area of
annex IX to the SADC Protocol, concern-
ing technical barriers to trade, draws on
the practice of existing regional economic
community institutions in that area.

From the foregoing, it is clear that there is
an acquis on sanitary and phytosanitary
measures and technical barriers to trade
within the Southern African free trade
areas, which may be leveraged for accel-
erated implementation of the Agreement
Establishing the African Continental Free
Trade Area. This acquis has been drawn
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from WTO and adapted in the respective
instruments of the regional economic
communities where it has been further re-
fined. It would furnish a strong foundation
for implementation of the Agreement.

F. Trade fFacilitation

Trade facilitation remains at the core of
efforts to enable regional integration to
achieve its intended objectives. Accord-
ingly, the subject of trade facilitation is
front and centre for both the regional eco-
nomic communities and the African Con-
tinental Free Trade Area. The major trade
facilitation measures put in place under
COMESA are the monitoring and removal
of non-tariff barriers; the harmonization
of road transit charges and regulations;
issuance of the COMESA carriers licence
that allows commercial goods vehicles to
be licensed with a single licence which is
valid throughout the subregion; one-stop
border posts; the subregional customs
transit guarantee scheme; and the COME-
SA Yellow Card Scheme - a subregional
third party commercial motor vehicle
insurance scheme.

Like COMESA, SADC is also putting in
place a subregional customs transit guar-
antee scheme, the regulations for which
were approved by the Committee of Min-
isters of Trade in July 2021. The scheme

is aimed at facilitating trade within and
outside SADC through the issuance of a
single guarantee for goods in transit in the
subregion. The regulations are currently
being piloted in the North-South Corridor
covering Botswana, the Democratic Re-
public of the Congo, South Africa, Zambia
and Zimbabwe. Both regional economic
communities are taking strides towards
full use of electronic certificates of origin.

The existence of the above trade facil-
itation schemes can be leveraged by
the Agreement Establishing the African
Continental Free Trade Area to propel its
implementation within the regional eco-

nomic communities. By being integrated
in the already functional trade facilitation
schemes in SADC and COMESA, the Afri-
can Continental Free Trade Area will have
the potential to broaden the regional eco-
nomic communities’ trade with the rest
of Africa, while at the same time consoli-
dating their existing trade and investment
achievements. This will also lead to policy
coherence in facilitating trade within the
regional economic communities and
ultimately enhance the functioning of

the regional economic communities, as
measured on the barometer of the African
Regional Integration Index.

It should also be noted that, in the Agree-
ment Establishing the African Continental
Free Trade Area, annex 4 to the Protocol
on Trade in Goods deals with trade facili-
tation. In this respect, the Protocol essen-
tially mirrors the WTO Agreement on Trade
Facilitation, to which all the Southern
African countries and regional econom-

ic communities already subscribe. Like
the WTO Agreement, the Protocol also
provides for the establishment of a sub-
committee on trade facilitation, customs
cooperation and transit at the level of the
African Continental Free Trade Area, and
for national committees on trade facili-
tation at the State party level. This coher-
ence between the Area and the regional
economic communities in trade facilita-
tion policy and institutional measures is
highly significant, as it demonstrates the
complementarity underpinning the acquis
of the Agreement Establishing the Afri-
can Continental Free Trade Area. The two
regional economic communities therefore
remain to be assessed on their perfor-
mance with regard to trading under the Af-
rican Continental Free Trade Area regime,
as they already have in place measures

to ensure that this trading proceeds with
fewer hindrances.

It is also worth noting that the same prin-
ciples of trade facilitation obtain at the
level of the regional economic commu-



nities and that of the African Continental
Free Trade Area: simplifying and harmo-
nizing international trade procedures and
logistics to expedite the processes of
import, export and transit; and expediting
the movement, clearance and release of
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borders. This forms a good basis for using
the acquis to expedite and complement
the implementation of trade facilitation
measures under the regimes of the region-
al economic communities and the African
Continental Free Trade Area, as identified

goods, including goods in transit, across in table 6.
Table 6
Acquis of the trade facilitation instruments
Trade facilitation COMESA SADC African Continental Free
instrument Trade Area
Simplified trade Adopted 2004 Adopted in 2011 The Protocol on Women and
regime Youth in Trade calls for a simpli-
fied trading regime to support
women and youth in cross-bor-
der trade.
Harmonized road The road transit charges The SADC Protocol on Under article 16 of the Proto-
transit charges system was introduced Transport, Communica- colon Trade in Goods, States
in 1991 and is currently tions and Meteorology was  parties are required to take
being implemented by adopted in 1996, with the appropriate measures, including
nine member States. Other elimination of hindrances arrangements regarding transit
related measures in place and impediments to move- in accordance with the provi-
are the COMESA carrier’s ment of goods and services sions of annex 8 on transit.
license (enabling commer-  as one of its key objectives.
cial goods vehicles to be
licensed with one licence
recognized across all
member States), and the
harmonized axle loading
and maximum vehicle
dimensions.
One-stop border Before 2009, there was SADC, which comprises 16
posts no one-stop border post member States, has includ-

in the African continent.

In 2009, Chirundu border
post, between Zambia and
Zimbabwe, was opened as
a pilot one-stop border post
within the COMESA subre-
gion (African Union, 2018).

Customs bond guar- The COMESA subregional
antee system customs transit guarantee
scheme isin place and
is intended to facilitate
the movement of goods
under customs seals in the
COMESA subregion and to
provide the required cus-
toms security and guaran-
tee in the transit countries.

Third party motor The COMESA Yellow Card,
vehicle insurance currently operationalin 12
system member States, is a motor

vehicle insurance scheme
that provides third party le-
gal liability cover and com-
pensation for medical ex-
penses resulting from road
traffic accidents caused by
visiting motorists.

ed the creation and imple-
mentation of joint customs
controls in its core mandate
(African Union, 2018).

Under the Tripartite Free
Trade Area, SADC has
concluded a memorandum
of understanding on the
harmonization of com-
pulsory third-party motor
vehicle liability insurance
schemes. This is also
provided for under article 6
(8) of the SADC Protocol on
Transport, Communication
and Meteorology.
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Trade facilitation COMESA SADC African Continental Free
instrument Trade Area

Institutional arrange- COMESA has supported SADC has in place a sub- A subcommittee on trade facili-
ment the formation of National regional Non-Tariff Barriers  tation and national committees

Non-Tariff Barriers Moni-
toring Committees which it
has equipped by putting in
place a short mobile mes-
saging system and an online
mechanism for reporting
and monitoring the elimina-
tion of Non-Tariff Barriers.

Source: Author’s compilation.

G. Non-tariff barriers

The SADC Trade Protocol provides for the
elimination of non-tariff barriers, albeit with
a proviso. As worded in the Protocol, the
provision is a best endeavour obligation,
with member States required to “refrain”
from imposing any new non-tariff barriers.
The principle that such barriers to in-
tra-SADC trade should be eliminated is well
accepted within the Protocol, however.

Under COMESA, the removal of non-tariff
barriers remains a priority. To thatend, in
December 2014, the COMESA Council of
Ministers adopted the body’s non-tariff
barriers regulations, which streamline
the manner in which these barriers are
resolved in the subregion and an online
reporting mechanism has been created
to capture and track the resolution of
non-tariff barriers. In addition, national
non-tariff barriers committees have been
set up across the States members of
COMESA and these committees report to
a subregional committee on the elimina-
tion of non-tariff barriers.

Similarly, the African Continental Free
Trade Area Protocol on Trade in Goods

has provisions on the issue of non-tariff
barriers. Under article 12, it provides that,
“Except as may be provided for in this
Protocol, the identification, categorization,

Unit, while all SADC mem-
ber States have established
national focal points in
their respective ministries
of trade to assist with the
management of non-tariff
barriers.

has been up for the African
Continental Free Trade Area,
along with a non-tariff barriers
monitoring and removal mecha-
nism mirroring those already in
place at the regional economic

community level. Regional
economic communities are
assigned roles in the elimination
of non-tariff barriers.

monitoring and elimination of Non-Tariff
Barriers by State Parties shall be in accor-
dance with the provisions of Annex 5 on
Non-Tariff Barriers”. In effect, it also has a
proviso and foresees that some non-tariff
barriers will be maintained —the same
approach as that taken by SADC. Much
like the provisions at the regional econom-
ic community level, annex 5 provides for
institutional structures for the elimination
of non-tariff barriers, the general cate-
gorization of such barriers in the African
Continental Free Trade Area, reporting and
monitoring tools, and the facilitation of the
resolution of identified non-tariff barriers.
Institutional structures for the elimination
of non-tariff barriers identified in the annex
include a non-tariff barriers subcom-
mittee, national monitoring committees
and national focal points. In addition,

the annex spells out the roles of regional
economic communities in the process of
eliminating non-tariff barriers. An online
platform for reporting and tracking such
elimination has been created.

The Agreement Establishing the African
Continental Free Trade Area, much like
comparable instruments at the regional
economic community level, provides for
institutional structures, including a na-
tional focal point, a national monitoring
committee and a coordination unit, for the
elimination of non-tariff barriers. In addi-
tion, the Protocol provides for the general



categorization of non-tariff barriers, for
reporting and monitoring tools, and for
the facilitation of resolution of identified
non-tariff barriers. The mechanisms en-
visaged for the identification and elimi-
nation of non-tariff barriers in the African
Continental Free Trade Area mirror already
existing mechanisms at regional econom-
ic community level and will be built on the
basis of those mechanisms. Even where
those mechanisms are in place, however,
the persistence of non-tariff barriers has
remained a major thorn in the side of the
regional economic communities in East-
ern and Southern Africa. In building upon
the acquis, it is important to ensure for the
African Continental Free Trade Area that
the existing mechanisms are supported
and enhanced with the resources (pol-
icy, human and financial) necessary for
performance of their mandate to address
non-tariff barriers.

H. Tradein services

The regional economic communities and
the Agreement Establishing the African
Continental Free Trade Area all prioritize
trade in services, with specific protocols
covering the subject. The SADC Protocol
on Trade in Services entered into force

on 13 January 2022, following the sub-
mission, by Malawi, of its instrument of
ratification in December 2021, reaching
the threshold of ratifications by two thirds
of SADC member States necessary for

its entry into force. To date, 11 member
States® have ratified the Protocol. With the
entry into force of the Protocol, the lists
of commitments covering the six priority
sectors* and the Protocol’s eight annexes®
became enforceable as of 13 January
2022.
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The SADC Protocol on Trade in Services
provides for the denial of benefits to
services and service suppliers of member
States that have not yet ratified or acceded
to the Protocol, meaning that even those
member States that have negotiated their
schedules of specific commitments but
have not acceded to the Protocol will not
be covered during the implementation
phase. The second round will cover the re-
maining services sectors, in the following
areas: business; distribution; education;
environment; health; recreational, cultural
and sporting services; and other services
notincluded elsewhere. The round will
also cover the so called “built-in agenda”
issues of the Protocol: domestic regula-
tion; mutual recognition agreements; sub-
sidies; and trade and investment promo-
tion, and all outstanding matters from the
first round. While it is still in its infancy, the
Protocol resonates with the priority areas
of the Agreement Establishing the African
Continental Free Trade Area, conducive to
its smoother implementation and thereby
supporting the acquis. The SADC Proto-
colon Trade in Services responds to the
urgent need to consolidate and build on
achievements in the liberalization and
regulatory harmonization of services at the
regional economic community and conti-
nental levels and makes specific reference
to “progressive liberalization ... taking
account of the best practices and acquis
from the regional economic communities”.
This approach will help anchor the African
Continental Free Trade Area on its trade in
services, in particular transport, travel and
hospitality (Trade Law Centre, 2021).

For its part, COMESA prioritized and
negotiated schedules of specific com-
mitments in four priority sectors namely,
communications, finance, tourism and
transport. Schedules of Specific Commit-

3 The following countries have not yet ratified the Protocol: Angola, Comoros, Democratic Republic of the

Congo, Madagascar and United Republic of Tanzania.

4 Communications, construction, energy, finance, tourism and transport

5 Annexes on the following: settlement of disputes between the States parties, substantial business
operations, movement of natural persons, interim arrangements relating to commitments on subsidies,
financial services, telecommunication services, tourism services, and postal and courier services.
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ments for 11 member States were adopted
by the Council of Ministers and gazetted

in 2014. The levels of liberalization vary for
the different COMESA member States. All
the 11 member States whose schedules

of specific commitments were negotiated
and gazetted have made commitments in
the movement of natural persons and have
liberalized the movement of intra-corpo-
rate transferees and business visitors.

The second round of trade in services
negotiations covering the three additional
services sectors of business, construction
and related engineering and energy-re-

Figure VI

lated services commenced in 2019 and
is still in progress. In terms of specific
commitments, most member States have
liberalized the three modes of supply of
the General Agreement on Trade in Ser-
vices (GATS) in the four sectors.

In some sectors, however, a few member
States have not liberalized cross-bor-

der services (mode 1) and commercial
presence (mode 3) in certain subsectors
under the four sectors. Currently, trade in
services under COMESA is concentrated
in transport, travel and other commercial
services (COMESA, 2020).
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As may be seen in figure VI above, the
value of service exports has been on an
upward trend since 2016, having slowed
down between 2012 and 2015. This is like-
ly to boost implementation of the Agree-
ment Establishing the African Continental
Free Trade Area, which makes provision for
trading in services under the Protocol on
Trade in Goods and Services.
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Under the Agreement, trade in services
negotiations have prioritized five sectors:
business services, communication ser-
vices, financial services, tourism services
and transport services. As at April 2023, 42
States parties had submitted their sched-
ules of commitments, 37 of which have
already been verified by the African Con-
tinental Free Trade Area secretariat. An
examination of the services areas covered

COMESA Service Exports (% share of World
Service Exports)



under SADC, COMESA and the African
Continental Free Trade Area shows that
there is convergence at a broad level, with
some regional economic communities
giving wider scope than the African Con-
tinental Free Trade Area. This wider scope
will help to accelerate Area-wide trade in
services by the regional economic com-
munities and thus should be boosted.

To facilitate both the trade in goods and
the trade in services, people must move.
Protocols that facilitate movement of per-
sons are therefore of utmost importance.
Accordingly, both SADC and COMESA
have concluded protocols in this area.
One way in which the acquis is addressed
under trade in services is the fact that

the trade in services sectors under the
African Continental Free Trade Area were
effectively cloned from the COMESA and
SADC trade in services protocols, with the
subsequent addition of business ser-
vices. As a result of this approach, which
is essentially building on the acquis of
Southern Africa, the first countries to have
submitted their services schedules under
the African Continental Free Trade Area
were actually from COMESA and SADC.

In SADC, the Protocol on the Facilitation
of Movement of Persons, adopted in 2005,
seeks to fulfil the objectives of the Trea-
ty of the Southern African Development
Community, which requires member
States to “develop policies aimed at the
progressive elimination of obstacles to
the free movement of capital and labour,
goods and services and of the people of
the subregion generally among Member
States.” The Protocol outlines short-term
and long-term objectives that are based
on three core elements, namely: visa-free
entry for SADC nationals into all other
SADC member States; right of establish-
ment; and right to residence. To date, the
Protocol has been ratified by five member
States and is yet to enter into force.
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Similarly, to facilitate immigration and

the free movement of persons, COMESA
has in place its Protocol on the Gradual
Relaxation and Eventual Elimination of
Visa Requirements. The liberalization of
the movement of persons is intended, in
particular, to facilitate the movement of
businesspersons within COMESA. The
Protocol is premised on two key elements:
a 90-day visa-free regime and a visa-on-ar-
rival facility. The Agreement Establishing
the African Continental Free Trade Area
does not specifically address this issue
through a protocol. Instead, aspects
related to the free movement of business-
persons are handled under the trade in
services provisions and by reference to
other African Union instruments, in partic-
ular the Protocol to the Treaty Establishing
the African Economic Community relating
to Free Movement of Persons, Right of
Residence and Right of Establishment. As
aresult, the Agreement does not cover the
subject of free movement of personsin as
comprehensive a manner as the regimes
of the regional economic communities.

The commitments on trade in services
entered into by States members of the re-
gional economic communities are limited
in scope — both at the level of WTO and
within the regional economic communities
themselves - but the scope of the commit-
ments under the Agreement Establishing
the African Continental Free Trade Area
are much more extensive. Generally, most
countries have opened up in tourism, but
in the other services areas there is great
variance. Where the acquis is concerned,
it is difficult to make much progress for
services because the sector is dealt with
under domestic regulation, hence there is
virtually no regional economic community
acquis. Even where there has been mutual
recognition between the communities,

as, for example, for professional services,
progress has been very slow. At the con-
tinental level, however — for example for
lawyers — the problem arises of differ-
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ent legal systems across the continent:
French and English. The acquis for trade
in services will be more difficult to attain
for the purpose of accelerating imple-
mentation of the Agreement Establishing
the African Continental Free Trade Area.
This could be an area where the regional
economic communities could work with
the African Continental Free Trade Area to
attain complementarity.

. Trade-related issues ad-
dressed by the regional eco-
nomic communities

The key trade-related issues adopted by
the regional economic communities are
investment, competition, intellectual
property rights and digital trade. While
progress has already been made by the
Southern African regional economic
communities in those four areas, there are
many differences between their respec-
tive laws and policies, as discussed in the
present study, which need to be harmo-
nized and rationalized.

1. Investment

Both COMESA and SADC have adopted
policies on, and legal frameworks for,
investment, but they differ significantly.
COMESA has adopted a formal agreement
establishing the subregion as a common
investment area comparable to that es-
tablished by the Association of Southeast
Nations (ASEAN).

The SADC Protocol on Finance and Invest-
ment was adopted by the SADC Summit of
Heads and State and Government in 2006.
The Protocol seeks to foster harmonization
of the financial and investment policies of

the States parties. Its annex on investment

is aimed at the creation of a favourable
climate for investment, while the regional
investment policy framework furnishes
SADC with a non-prescriptive vehicle nec-
essary to attract sustainable investment
and maximize the development benefits of
such investment.

The SADC Investment Policy Framework of
2016 is aimed at providing an action-ori-
ented and consensus-driven non-binding
road map for investment policy reform in
SADC member States. It raises issues in
the following five action areas, identified
as having a strong bearing on the invest-
ment environment in the subregion: first,
a transparent and coherent investment
environment; second, market access and
competition; third, investment security
and protection of investors’ rights; fourth,
responsible business and inclusive invest-
ment for development; and, fifth, pro-
motion of subregional and international
cooperation. The SADC Investment Policy
Framework presents tables listing specific
actions proposed under each area, for the
purposes of prioritization exercises to be
undertaken by member States.

An analysis of foreign direct investment
inflows for selected SADC and COMESA
countries indicates that there are signifi-
cant variations by country; and, in some
instances, even by year within the same
country. For example, over the period
2020-2021, South Africa registered a spike
in foreign direct investment inflows. Table
7 presents a summary of foreign direct
investment inflows into selected Southern
African countries for the period 2018-
2022, while figure VIl presents the same
data in graphical form.



Table 7

Inflows of foreign direct investment into selected Southern African countries, 2018-2022

(Millions of United States dollars)

Regional integration in Southern Africa

Country 2018 2019 2020 2021 2022
Angola (6 456.08) (4 098.48) (1866.47) (4355.12) (6 142.25)
Botswana 285.96 93.61 31.81 (318.87) 216.03
Eswatini 36.47 130.22 35.89 117.47 21.20
Lesotho 40.56 35.39 27.96 (12.43) (8.30)
Malawi 77.01 55.23 252.18 129.50 188.56
Mauritius 460.51 444.08 224.67 253.19 252.10
Namibia 208.56 178.93 146.49 697.27 945.09
Mozambique 2703.03 2211.65 3034.56 5101.67 1975.29
Namibia 208.56 (178.93) (146.49) 697.27 945.09
South Africa 5449.55 5124.99 3062.26 40948.11 9051.19
Zambia 408.44 859.82 245.21 (351.65) 115.90
Zimbabwe 745.01 280.00 194.00 250.00 341.50

Source: UNCTAD, 2023a.

Figure VII

Inflows of foreign direct investment into selected Southern African countries, 2018-

2022
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Nevertheless, intra-SADC investment
constitutes only a small share of the overall
SADC investment inflows (African Develop-
ment Bank, 2019). This proportion is likely
to change, however, as African Continental
Free Trade Area-related opportunities for
cross-border investment expand, regional
integration deepens and remaining barri-
ers to trade are removed. The expansionin
cross-border investment will also require

a deepening of policy and the adoption of
strategies and incentives for cross-border
investment that are transformative, develop
regional value chains and create jobs, in
such areas as manufacturing.

Under COMESA, a common investment
area has been created as a promotional
tool to guide member States in various
programmes aimed at harmonizing invest-
ment best practices and facilitating the
private sector operations developmentin
the subregion. Since its adoption in 2017,
the COMESA common investment area has
undergone a number of reviews, with a view
to taking into consideration emerging is-
sues in the area of international investment
regimes and specific standards regarding
investor protection. It also covers the rights
and obligations of investors and those of
the host countries. The reviewed area is
aligned with the draft pan-African invest-
ment code championed by the African
Union (COMESA, 2020). This alighnment is
critical for the Protocol to the Agreement
Establishing the African Continental Free
Trade Area on Investment (Investment
Protocol), which, in turn, is informed by the
Pan African Investment Code.

The Investment Protocol was adopted

in 2023. It adopts legally binding com-
mitments in such areas as investment
facilitation and protection and investor
obligations, to enhance rules-based
investment governance and predictability
on the continent. The Investment Protocol
has four interrelated pillars — investment
promotion and facilitation; investment
protection; investors’ obligations; and

other State commitments. It could form

a building block in a strategy to create a
new equilibrium across the interests of key
stakeholders — private investors and host
countries — but also home economies,
local communities and the wider business
community operating in host economies.

In pursuit of these goals, the Investment
Protocol places obligations on States
parties to promote and facilitate intra-Af-
rican investment and to adhere to such
traditional standards of protection as
national treatment (post-establishment),
most-favoured-nation treatment and free-
dom from expropriation without compen-
sation. At the same time, these obligations
are subject to exceptions designed to
preserve a margin of regulatory space for
States parties. An entire provision of the
Investment Protocol (article 26) is devoted
to the promotion and facilitation of invest-
ment that contributes to efforts to combat
climate change.

Lastly, the Investment Protocol also
contains the ingredients of a dispute
resolution mechanism pursuant to which
disputes between States parties, includ-
ing cases of diplomatic protection under
international law, shall be subject to the
standard rules of the Protocol on Rules
and Procedures on the Settlement of
Disputes to the Agreement Establishing
the African Continental Free Trade Area
(article 44), while the thorny question of in-
vestor-State arbitration was left to a future
agreement that was to be negotiated over
the 12 months following adoption of the
Investment Protocol.

There is arisk that the COMESA com-

mon investment area and the proposed
SADC policy on investment may become
redundant after such a long period of
non-implementation by the majority of
member States, and thus may not provide
a soft-landing zone for the implementation
of the Investment Protocol. Nevertheless,
member States in the Southern Africa



regional economic communities may look
to the Investment Protocol to encourage
investment opportunities, in particular
since it includes provisions on sustainable
development absent from their own legal
texts. Moreover, article 49 (3) stipulates
the responsibility of regional economic
communities to revise their investment
laws within 5-10 years of the entry into
force of the Investment Protocol, to ensure
their alignment.

2. Intellectual property rights

It has always been argued that the protec-
tion of intellectual property rights facili-
tates bilateral trade. The strong protection
of intellectual property rights is conducive
to domestic innovation, while weak pro-
tection of such rights encourages imita-
tion-led innovation. Intellectual property
rights-driven innovation enhances the
competitiveness of domestic firms and
stimulates production activities, the use
of new cost-saving production techniques
and new product designs that, in turn,
ultimately motivate trade. At COMESA, it
is therefore recommended that policies be
adopted to raise low levels of intellectual
property rights protection in the COMESA
subregion. Member States are encouraged
to strengthen the components of intellec-
tual property rights, such as their legal and
political environment, and also physical
property rights (COMESA, 2021).

Intellectual property rights are private
rights and subject to the principle of terri-
toriality, which means that national laws
regulate the conditions for their acqui-
sition, maintenance and enforcement,
that intellectual property rights granted

or protected by a State are independent
of those granted or protected by other
States, and that the rights conferred under
each State’s intellectual property law are
limited to the territory of that State (United
Nations, 2022).
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The Tripartite Free Trade Area Agreement
also provides for the future negotiation of
a protocol on intellectual property rights.
Intellectual property is widely regarded as
a technical area that, to date, has received
little attention in the regional integra-

tion agendas of the States parties to the
Tripartite Free Trade Area Agreement, in
spite of the fact that the world is generally
seen to be moving from an industrial to

a knowledge-based economy of which
intellectual property is a critical compo-
nent. A Tripartite Free Trade Area intellec-
tual property agreement would primarily
be an internal intra-African initiative, in
that it would serve as a binding statement
of the signatory countries’ position on
intellectual property matters. It would also
serve as an important external guide for
those countries when they negotiate and
implement the Agreement Establishing
the African Continental Free Trade Area. To
ensure that it effectively complements the
Protocol to the Agreement Establishing
the African Continental Free Trade Area on
Intellectual Property Rights, any intellec-
tual property agreement adopted for the
Tripartite Free Trade Area should empha-
size flexibility, the importance of a transi-
tion period and the preservation of policy
space to create limitations and exceptions
that suit countries at various stages of
economic development.

At a global level between States, interna-
tionalintellectual property treaties and
trade agreements cover a range of intel-
lectual property rights at varying degrees
of detail and comprehensiveness. Accord-
ingly, the treaty obligations to which the
contracting parties must adhere vary to a
similar extent (United Nations, 2022). The
WTO Agreement on Trade-Related Aspects
of Intellectual Property Rights negotiated
during the 1986-1994 Uruguay round of
multilateral trade negotiations is the most
comprehensive multilateral agreement on
intellectual property and plays a central
role in facilitating trade in knowledge and
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creativity, in resolving trade disputes over
intellectual property, and in providing WTO
members with the latitude to achieve their
domestic policy objectives (WTO, 2023).

As a legal recognition of the significance
of links between intellectual property and
trade and the need for a balanced intel-
lectual property system, the Agreement
on Trade-Related Aspects of Intellectual
Property Rights frames the intellectual
property system in terms of innovation,
technology transfer and public welfare.
Specifically, it covers five broad areas,
namely: how general provisions and

basic principles of the multilateral trading
system apply to international intellectual
property; what minimum standards for the
protection of intellectual property rights
should be provided by members; which
procedures members should provide for
the enforcement of those rights in their
own territories; how disputes on intel-
lectual property between WTO members
should be settled; what special transi-
tional arrangements are available for

the implementation of provisions on the
trade-related aspects of intellectual prop-
erty rights (Mutai, 2016).

The Protocol to the Agreement Establish-
ing the African Continental Free Trade Area
on Intellectual Property Rights affords the
States parties an opportunity to prioritize
areas of comparative advantage for Afri-
can countries in an international intellec-
tual property instrument. Furthermore,

it may be used to promote intellectual
property rules and standards that are cal-
ibrated to the continent’s level of industri-
alization and in line with the objectives of
the African Continental Free Trade Area.

The Protocol aims to support realiza-

tion of those objectives by establishing
harmonized rules and principles on the
promotion, protection and enforcement
of intellectual property rights. To that end,
it covers a comprehensive array of such
rights, including plant variety protection,

geographical indications, marks, patents,
utility models, industrial designs, undis-
closed information, layout designs of
integrated circuits, copyrights and related
rights, traditional knowledge, traditional
cultural expressions and folklore, and
genetic resources. The Protocol espouses
the notion of the preservation of the ac-
quis at national, subregional and multilat-
eral levels by providing a framework com-
patible with prior international intellectual
property treaties.

A prominent feature of the Protocolis its
development-oriented and pan-African
approach, aiming to strike an appropriate
balance between intellectual property
protection, the advancement of public
welfare and the promotion of African
interests. Moreover, the Protocol places
strong emphasis on technical assistance,
multi-layered cooperation and capaci-
ty-building in the administration and en-
forcement of intellectual property rights,
adopting a forward-looking perspective on
emerging technologies and paying special
attention to the needs and interests of mi-
cro-, small and medium-sized enterpris-
es, and also those of women and young
entrepreneurs.

Implementation of this Protocol will
streamline and strengthen processes

and mechanisms for the protection and
enforcement of intellectual property rights
across the continent. It has enormous po-
tential to stimulate innovation, by fostering
technology collaboration among firms

and individuals along continental value
chains and unleashing a sustained wave
of intra-African investment to support
expanded and sophisticated trade under
the Agreement Establishing the African
Continental Free Trade Area.

Notwithstanding its significance, the ad-
opted Protocol only provides a framework
agreement, with several issues, obliga-
tions and modalities for the protection and
enforcement of the intellectual property



rights which it covers to be further negoti-
ated and adopted by States parties. Clarity
and guidance will be required, in particu-
lar regarding the role and mandate of the
Intellectual Property Office of the African
Continental Free Trade Area (article 31),
especially in terms of its linkages with,

and implications for, the existing regional
intellectual property organizations — the
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African Intellectual Property Organization
and the African Regional Intellectual Prop-
erty Organization.

At subregional levels, four of the eight
regional economic communities in Africa —
COMESA, EAC, ECOWAS and SADC - have
developed intellectual property instru-
ments, as shown in table 8.

Table 8

Policies and laws on intellectual property rights

Name

Description

SADC subregional framework
and guidelines on intellectual
property rights (2018)

SADC Protocol for the Protec-
tion of New Varieties of Plants
(Plant Breeders’ Rights)

COMESA policy on intellectual
property rights and cultural
industries (2011)

EAC regional intellectual
property policy on the utiliza-
tion of public health-related
WTO trade-related aspects
of intellectual property rights
flexibilitiesa

The framework and guidelines aim to foster cooperation on intellectual
property issues within the context of industrialization and trade and by
addressing the socioeconomic development and competitiveness of
the SADC subregion and its transition to innovation-driven knowledge
economies. Both instruments were approved by the SADC Council of
Ministers at its meeting in August 2018 in Namibia (SADC, 2019).

Endorsed by the SADC Council of Ministers in 2014, the Protocol for the
Protection of New Varieties of Plants (Plant Breeders’ Rights) is yet to be
fully ratified to enter into force (Ncube, 2021).

The policy acknowledges that, in a knowledge-based and innova-
tion-driven economy, intellectual property has become a major tool or
catalyst in economic growth and national development, and in wealth
creation for individuals, companies, countries and subregional group-
ings (COMESA, 2013).

Overall, the EAC policy on trade-related aspects of intellectual prop-
erty rights flexibilities aggregates 10 flexible trade-related aspects of
intellectual property rights and obligations which partner States could
view through an access-to-medicines lens (obligations which were
subsequently enacted into a draft EAC protocol on trade-related as-
pects of intellectual property rights flexibilities). These obligations are:
a transition period, patentability criteria, exclusion from patentability,
research exception, Bolar exception, test data protection, disclosure re-
quirement, opposition procedure, parallel importation, and compulsory
licence. Cumulatively, these recommendations are aimed at expanding

available policy spaces within the subregion, with the expected long-
term benefit of an enhanced subregional capacity for pharmaceutical

production.

2EAC is still developing a comprehensive policy on intellectual property rights.

Source: author’s compilation.

Apart from those under the regional eco-
nomic communities, there are two orga-
nizations in Africa specializing in intellec-
tual property rights, the African Regional
Intellectual Property Organization and the
African Intellectual Property Organization.
The African Regional Intellectual Property

Organization aims to promote, develop and
harmonize intellectual property laws and
policies among its 21 member States,® in
such a manner that each State retains its
respective national intellectual property
instruments and institutions. Members
may choose to become parties to different

6 Botswana, Eswatini, Gambia, Ghana, Kenya, Lesotho, Liberia, Malawi, Mauritius, Mozambique, Namibia,
Rwanda, Sao Tome and Principe, Seychelles, Sierra Leone, Somalia, Sudan, Uganda, United Republic of

Tanzania, Zambia and Zimbabwe.
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protocols on various forms of intellectual
property rights, namely, patents, utility
models, trademarks, industrial designs,
traditional knowledge and folklore, and the
new varieties of plant, copyright and related
rights (Ncube, 2021).

By contrast, with its 17 member States,’
the African Intellectual Property Organi-
zation has a unitary system with uniform
legislation, a common office and central-
ized procedures, which grant intellectual
property rights over its entire territory. The
Organization operates under the Bangui
Agreement Relating to the Creation of an
African Intellectual Property Organization,
Constituting a Revision of the Agreement
Relating to the Creation of an African and
Malagasy Office of Industrial Property of
1977, which encompasses patents, utility
models, trade and service marks, indus-
trial designs, trade names, geographical
indications, literary and artistic property,
unfair competition, layout designs, inte-
grated circuits and plant varieties, fully in
line with the International Convention for
the Protection of New Varieties of Plants.
The Organization serves as the intellectual
property office common to its 17 member
States, and registers trademarks which are
valid in all member countries. It manages
patent applications on behalf of its mem-
ber States, granting patents valid in all 17
States. In contrast to the African Regional
Intellectual Property Organization, the
national intellectual property offices of the
member States of the African Intellectual
Property Organization perform no patent
registration functions. Both the African
Regional Intellectual Property Organiza-
tion and the African Intellectual Property
Organization should be strengthened to
implement the Protocol to the Agreement
Establishing the African Continental Free
Trade Area on Intellectual Property Rights
so as to address the issue of counterfeiting
and to promote innovation and creativity, in
particular among young people.

3. Competition

While some SADC member States have
enacted their own laws on competition and
consumer protection, others have yet to do
so. This situation may lead to inconsisten-
cies and uncertainties when businesses
trading with several member States ex-
pect similar practices throughout the Free
Trade Area. Nevertheless, to prohibit unfair
business practices and to promote com-
petition and cooperation in the subregion,
SADC signed a declaration on subregional
cooperation in competition and consumer
policies in September 2009. The declara-
tion sets out a cooperation framework on
competition policy for the SADC Free Trade
Area that helps in streamlining interna-
tional trade and supporting economic
growth. It also encourages member States
to establish a transparent framework that
contains appropriate safeguards to protect
the confidential information of the parties
and to ensure appropriate national judicial
review. Furthermore, in order to facilitate
effective cooperation, in 2009, as provided
forin the SADC Declaration on Regional
Cooperation in Competition and Consumer
Policies, the SADC secretariat established
a standing committee on competition and
consumer policy and law, as a forum that
fostered cooperation and dialogue among
competition authorities aimed at encourag-
ing the convergence of laws, analysis and
common understanding.

Fair competition among businesses is a
cornerstone of free trade and is vital to the
economic development of a subregion,
playing an important role in promoting
growth, efficiency and the alleviation of
poverty. Only COMESA has established a
functioning competition law and compe-
tition commission, however. The enforce-
ment activities conducted by the COMESA
Commission contribute to the regional
integration agenda by ensuring that trade
between member States is not frustrated

7 Benin, Burkina Faso, Cameroon, Central African Republic, Chad, Comoros, Congo, Céte d’lvoire, Equato-
rial Guinea, Gabon, Guinea, Guinea-Bissau, Mali, Mauritania, Niger, Senegal and Togo.



by anti-competitive and unfair business
practices conducted by firms operating in
the Common Market. The Tripartite Free
Trade Area Agreement provides for member
and partner States to cooperate on com-
petition policy. Member and partner States
of COMESA, EAC and SADC concluded
negotiations on a protocol on competition
policy in March 2022.

The resulting draft protocol on competition
policy does not provide for the creation of a
supra-national competition authority butis
based on cooperation in the enforcement
of competition and consumer protection
matters by the member and partner States
and regional economic communities. It
also guides member and partner States
and regional economic communities on
the competition and consumer protection
provisions that they should have at national
and regional economic community level
and advises them how to set up enforce-
ment institutions.

The policy enshrined in the adopted African
Continental Free Trade Area Protocol on
Competition Policy is intended to encour-
age companies to offer consumers goods
and services on the most favourable terms.
It promotes efficiency and innovation and
reduces prices within the African Continen-
tal Free Trade Area market. Competition is
necessary to ensure the proper function-
ing of the market economies. It promotes
efficiency and healthy competition among
businesses. The effective enforcement

of competition and consumer protection
laws enhances the protection of consumer
rights and fosters the active participation of
consumers in the market.

The Protocol on Competition Policy in-
cludes definitions of such key notions as
“anti-competitive business practices”, de-
scribing practices that are to be considered
incompatible with the proper functioning of
the market. Provisions on these practices
include decisions on mergers and acquisi-
tions and the prohibition of certain horizon-
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tal and vertical anti-competitive business
practices or related practices that cause
market distortion. Other provisions include
the establishment of an African Continen-
tal Free Trade Area competition authority,
which will function as an autonomous body
with powers to administer and enforce pro-
visions of the Protocol and decide on any
undertakings, including approving mergers
(Elitcha, Joerensen and Teklewold, 2023).

Today, competition in many African coun-
tries is restricted by business practices that
undermine competitive dynamics and by
government interventions and regulations
that create obstacles to healthy compe-
tition, often aggravated by the absence of
competition laws or weak enforcement of
existing laws. As the Agreement Establish-
ing the African Continental Free Trade Area
effectively eliminates tariffs and non-tariff
barriers between its States parties, new
opportunities are created for competition
across a wider continental market. The
Protocol on Competition Policy will play

a key role in the effort to ensure healthy
competition on the continent, accelerate
the reduction of consumer prices and
improve business practices conducive

to the socioeconomic transformation of
Africa (Elitcha, Joerensen and Teklewold,
2023). The provisions of the Protocol cater
for fair competition, promoting innovation
and the removal of concentrated economic
power by creating a level playing field for all
enterprises, improving efficiency in trade
and accelerating development. This will
ultimately improve the ability of small and
medium-sized businesses to become com-
petitive while trading under the framework
of the Agreement Establishing the African
Continental Free Trade Area.

The next steps to be taken in giving effect to
the Protocol on Competition Policy are built
into the Agreement. The Protocol estab-
lishes the Area’s Competition Tribunal as
an autonomous body deciding on appeals
against the decisions of the Competition
Authority. The rules governing the function-
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ing of the Tribunal are to be determined by
the Council of Ministers (Elitcha, Joerensen
and Teklewold, 2023). Under the competi-
tion policy, it has been agreed at Area level
to preserve the jurisdiction of the compe-
tition authorities of the various regional
economic communities. The major issue
of concern is that the Protocol on Compe-
tition Policy does not include the field of
consumer protection. Initially, the COMESA
competition regime also had no provi-
sions on consumer protection, after some

countries such as Egypt had resisted its
inclusion. Aspects of consumer protection
were added to the regime later on, however,
and the African Continental Free Trade Area
regime could take the same approach.

The similarities and differences between
the African Continental Free Trade Area
competition policy and law and those of
the regional economic communities is
highlighted in table 9 below.

Table 9

Competition policies and laws of regional economic communities and the African
Continental Free Trade Area

COMESA law or SADC law or policy African Continental Comment
policy Free Trade Area law
or policy
COMESA Treaty (Arti-  Article 16 of the SADC Protocol on Competition Both frameworks provide
cle 55) and regula- Protocol on Finance and Policy (2023). modalities for ensuring
tions (2004) Investment: provides fair competition and ad-
for SADC to advance a dressing anti-competitive
competition policy practices.
COMESA competi- Article 25 of the SADC Establishes investigative The COMESA Agency is

tion policy in place?

Jurisdiction: an-
ti-competitive issues
arising from trade
under COMESA
regime

Protocol on Trade

Obligation on Member
States to implement
measures that foster
competition and prohibit
unfair business practic-
es.

(Protocol on Trade)

body and board.

Jurisdiction: anti-com-
petitive issues arising
from trade practices
under the Agreement
Establishing the African
Continental Free Trade
Area.

the only active subre-
gional agency in Africa

is this area — it will take

a long time before an
institution is in place for
the African Continental
Free Trade Area and it will
need to learn from the
COMESA Agency.

The jurisdiction of the
African Continental Free
Trade Area Protocol is
subject to interpretation
in the event of conflict
with any subregional
agreement (article 19 of
the Agreement Establish-
ing the African Continen-
tal Free Trade Area).

Article 20 of the Protocol
stipulates, however, that
the competition author-
ities of the regional eco-
nomic communities shall
maintain their jurisdic-
tion in their subregions.
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COMESA law or
policy

African Continental
Free Trade Area law
or policy

SADC law or policy

Comment

New guidelines on
market definition,
restrictive business
practices and abuse
of dominance,
designed to clarify
interpretation of the
COMESA competi-
tion regulations and
rules of 2013, and
also predictability

SADC declaration on
regional cooperation in
competition and con-
sumer policies signed

in September 2009, to
prohibit unfair business
practices and promote
competition and cooper-
ation in the subregion.®

2Power to investigate anti-competitive practices and conduct; investigating mergers and acquisitions; and investigat-
ing unfair, deceptive, and fraudulent business practices towards consumers and other businesses. The Commission

implements its mandate by regularly engaging and cooperating with the Member States through sensitization and

advocacy programmes.

®The declaration sets out a cooperation framework on competition policy for the SADC Free Trade Area that helps to
streamline international trade and support economic growth.

Source: author’s compilation.

J. Digital trade protocol

1. Background

In February 2020, through the influence

of the AfroChampions initiative, a set of
innovative public-private partnerships and
major corporations in Africa, the African
Union Assembly took a decision on dig-
ital trade within the African Continental
Free Trade Area. The AfroChampions
demanded expedited negotiations and
implementation of a digital trade protocol
to the Agreement Establishing the Afri-
can Continental Free Trade Area in the
wake of the COVID-19 pandemic, which
had brought about a rise in e-commerce.
Subsequently, the African Union revised
its earlier position that the digital trade
protocol should be negotiated during the
third phase of the African Continental Free
Trade Area negotiations, agreeing that they
should be moved forward to the second
phase, and, in July 2023, negotiations for
the protocol were finalized. The protocol
is now awaiting legal vetting, whereupon

it will pass through the various stages of
national ratification by States parties to
the Agreement Establishing the African
Continental Free Trade Area.

The negotiations on a digital trade pro-
tocol are taking place in a context where
the global digital economy is evolving at
breakneck speed, driven by a range of
policies, infrastructure and different capa-
bilities, and where Africa is playing catch-
up on all fronts. Four categories are being
addressed in the digital trade protocol:

a. Market access: This category is
concerned with regulating possible
challenges to digital trade oper-
ations, such as customs duties,
valuation and pricing, cross-border
flows and digital products;

b. Rules and regulations: This cat-
egory is aimed at ensuring legal
convergences that have an impact
on digital trade, such as consumer
protection, data protection, intel-
lectual property rights, competition
policy and tax-related issues;

c. Digital trade facilitation: This cate-
gory covers measures that seek to
use digitization to facilitate trade, in
such areas as transparency, digital
identity, cybersecurity, e-signatures,
e-authentication, e-contracts and
paperless trading;
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d. Enabling issues: This category in-
cludes provisions that safeguard the
structural foundations of a digital
economy, such as technology infra-
structure, networks, Internet access
and related issues of affordability and

quality.

One of the key concerns raised by the digital
trade protocol to the Agreement relates to
the governance of cross-border data flows.
With data considered the oil of the digital
economy (Singh, 2020), in the discourse

on the governance of its cross-border flow
economic and political concerns have been
raised about the concentration of data, data
sovereignty, privacy, law enforcement and
national security. In the current context of
data governance, countries are reflecting on
the degree to which data flow is restricted,
the types and modalities of such restrictions
and the impact that these have on the costs
of digital trade. A comparison between the
digital trade protocol to the Agreement and
the various national data regimes of the
States parties reveals divergent approaches
to the governance of cross-border data flow.
The protocol provides for no prohibition or
restriction of the cross-border transfer of
data by electronic means (except for security
reasons) if the activity is for the conduct of
the business of a person of the State party.
By contrast, the different data governance
policies of States parties revolve around one
of three modalities:

a. Free cross-border data flow, since any
restriction creates unnecessary costs
for businesses and the economy while
also limiting the freedom of expression
of people online. Moreover, not all
countries have the necessary techno-
logical capacity or infrastructure, such
as data centres, to meet the local-
ization demands mandated by their
privacy laws;

b. Regulated cross-border data flow to
protect important policy objectives,
such as privacy and security, and to
ensure that gainful participation in digi-
tal trade relies on data governance;

c. Restricted cross-border data flows,
such as data localization provisions,
requiring firms to retrieve, store,
process, or more generally make any
commercial use of data within a cer-
tain jurisdiction.

The above-mentioned incoherence in the
handling of the cross-border flow of data
shows that States parties to the Agreement
have to strike a balance between regulation
and prohibition of free cross-border data
flows. Without such a balance between the
differing modalities, the current provisions of
the protocol risk undermining the capacity of
the less digitally advanced African countries
to build their domestic digital industry and
local data centre markets.

Another key aspect of the digital protocol
relates to the location of computing facilities.
In a bid to circumvent this widely imposed re-
quirement, with the exception of the need to
achieve a legitimate public policy objective
or protect essential security interests, the
digital trade protocol prohibits a State from
requiring a person of a State party to use or
locate computing facilities on the territory of
that State party as a condition for conducting
business on that territory. While this provi-
sion may facilitate unhindered digital trade, it
risks leading to inequalities in jobs, taxation
rights, technology and skills transfer and

data infrastructure developmentin countries
which lack such computing facilities (De Fey-
deau, Menski and Perry, 2022). The provision
may also be limited to achieving the proto-
col’s objective of supporting data innovation
by collaborating on data-sharing projects and
facilitating the sharing of information, knowl-
edge and technology, research and industry
practices related to data innovation.

Shortcomings of the digital trade protocol

to the Agreement may also be seenin the
contradiction between the provision on
micro-, small and medium-sized enterprises
and that on the non-discrimination of digital
products. Under the provision on micro-,
small and medium-sized enterprises, States
parties undertake to promote and facilitate



the meaningful participation of such en-
terprises in digital trade by supporting the
development of start-ups, providing financial
support, and granting preferential treatment
to those enterprises in digital trade. A com-
parison with the provision on non-discrimi-
nation of digital products, pursuant to which
States parties shall not accord less favour-
able treatment to digital products from one
country, whether created, produced, pub-
lished, transmitted, or contracted for by that
country, than to those from another country,
reveals contradictions given that helping
micro-, small and medium-sized enterprises
to be competitive may require certain safe-
guard mechanisms which may exempt some
sensitive digital products and services from
the competition.

Measures to address anti-competitive
practices represent another gap in the digital
trade protocol. While the protocol advocates
a liberal digital trade regime, which it believes
is critical to attainment of the aspirations of
the African Continental Free Trade Area, it
seems oblivious to the need for new ways of
thinking about competition policy in Africa.
The lack of measures to address anti-com-
petitive practices, coupled with the captivity
of data by digital trade monopolies in Africa,
may not only create a skewed and exclusion-
ary marketplace but also represent a huge
opportunity cost in terms of the unrealized
public and social value of data.

4. Recommendations

An analysis of Africa’s digital trade policy and
system shows that the continent needs to
play catch-up in order to become a compet-
itive player in the digital economy. The analy-
sis of the digital trade protocol to the Agree-
ment Establishing the African Continental
Free Trade Area further reveals that in order
to catch up, Africa will have to run while other
continents like North America, Europe and
Asia keep to a walk, given their domination
of digital trade. As already noted, however,
the digital trade protocol still has a number
of gaps and contradictions which need to be
addressed if it is to create a transformative
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digital trade system on the continent. To this
end, the following measures should there-
fore be considered:

1. Adoption of policies that encourage
innovation in the digital space: Itis
key to note that what some countries
see as protectionist, others may view
as necessary to safeguard certain
domestic policy interests. While the
digital trade protocol takes a liberal
stance, it does not provide the neces-
sary safeguards to ensure the growth of
the least digitalized economies, growth
that is important in order to ensure
equality in the use of the opportunities
arising from digitalization (Yawson,
Banga and Floyd, 2022). Accordingly, if
Africa is to avoid becoming a pawn of
digital geopolitics, it will have to enact
policies and regulatory frameworks
that enable it to step up technological
innovation and respond to challenges,
while shaping the global discourse on
the governance of the digital economy.

2. Creation of a safe and reliable Afro-
centric digital payment infrastruc-
ture: Digital payments remain a peren-
nial challenge for businesses wishing
to target digital trade consumers in
African markets (UNCTAD, 2019a).

The digital trade protocol should putin
place provisions that provide a mech-
anism for the establishment of a safe
and reliable digital payment infra-
structure that incorporates cashless
transactions and the prevailing mode of
e-commerce payment in Africa, name-
ly, cash on delivery. This need should
be considered during development of
the proposed annex on cross-border
digital payments.

3. Harmonize the relationship between
the digital trade protocol and the
competition policy protocol: The
digital economy will produce winners
and losers on a scale never before
imagined. The disciplines currently
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identified in the digital trade protocol
would more likely benefit countries
with developed digital market systems
and firms that already penetrate the
digital retail space. This may widen
inequalities among the digital trade
stakeholders. To avert this undesirable
consequence, African countries need
to update their respective national and
subregional competition policies and
legal frameworks in order to tackle
anti-competitive practices in digital
trade on the continent.

. Balance between local and foreign

digital trade platforms: Having locally
owned digital trade platforms will play a
crucialrole in harnessing the potential
of digital trade for the benefit of Afri-
can economies and societies. This is
because locally founded digital trade
platforms can foster economic devel-
opment, empower local businesses,
increase market reach, promote digital
inclusion, preserve cultural heritage
and ensure data sovereignty (ITC,
2020). Accordingly, implementation of
the protocol should include the adop-
tion of measures to support the devel-
opment and competitiveness of local
digital trade platforms. With regard to
large and foreign-owned digital trade
platforms, measures should be taken
to ensure increased prioritization of the
listing of local products and services.

. Updating of labour laws to promote

the rights of platform and gig work-
ers: While the digital economy is not
creating new work, it has led to work in
the traditional economy being conduct-
ed or mediated with the use of technol-
ogy (Shaw and others, 2019). In order
for Africa to be relevant in the digital
economy, the updating of labour laws
by African countries is crucial for pro-
tecting workers’ rights, fostering eco-
nomic growth, attracting investment,
bridging the digital divide and position-
ing African countries competitively in

the global market. It will also enable the
continent to embrace the opportunities
and address the challenges presented
by the digital revolution while ensuring
a fair and inclusive digital future for all.

K. Regional economic commu-
nities, the African Continen-
tal Free Trade Area and inclu-
sivity

The debate on inclusivity in trade devel-
opment has been gaining momentum in
recent years. As a result of this debate
programmes such as the simplified trade
regime, specifically targeting small-scale
cross-border traders and women and
young people, have been developed in
COMESA and SADC. With regard to region-
alintegration and inclusivity, besides the
simplified trade regime, the COMESA has
putin place the COMESA Federation of
Women in Business, whose objective is to
promote programmes that integrate wom-
en into trade and development activities

in Eastern and Southern Africa. A specific
protocol to the Agreement Establishing
the African Continental Free Trade Area on
women and youth in trade is being negoti-
ated, with the main purpose of integrating
women and youth supply chain stakehold-
ers in trade. This represents a step towards
the convergence of views on the inclusivity
of trade (by integrating small and informal
supply stakeholders) at the levels of both
the regional economic communities and
the African Continental Free Trade Area.

L. Institutional arrangements

1. Governing and technical institu-
tions

The institutional arrangements for imple-
mentation of the integration agenda under
the regional economic communities and
the African Continental Free Trade Area
basically follow the same path. They flow
from technical committees or subcom-
mittees or expert committees to senior



(technical) officials, sectoral ministers,
councils of ministers and then Heads

of State or Government. The respective
secretariats are given largely supportive
and coordination roles in implementation
of the respective agreements. This insti-
tutional structure has responsibility for
both the policy and legislative aspects of
integration in the regional economic com-
munities and the African Continental Free
Trade Area.

Within SADC, however, steps are being
taken to have the SADC Parliament play a
more prominent role, as is the case with
the East African Legislative Assembly,

for example. The SADC annual report for
the period 2021-2022 notes that the draft
agreement amending the SADC Treaty

to recognize the SADC Parliament was
approved by Council in March 2022 and
recommended for adoption and signature
by the SADC Summit of Heads and State
and Government.

The African Continental Free Trade Area
Negotiation Forum accorded the mandate
to spearhead negotiations to the member
States rather than to the regional econom-
ic communities on behalf of their mem-
bers. The rules, however, indicate that

the regional economic communities can
participate in the negotiations and provide
guidance on behalf of their members. This
might have been was necessitated by the
varied degrees of progress achieved by the
regional economic communities in con-
solidating their free trade areas (Onyango,
2020). Some of the communities have
expressed concern about the problem that
this creates for them, since they are not
able to effectively participate in the African
Continental Free Trade Area negotiations
as members.?
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2. Dispute settlement

COMESA has in a place the COMESA
Court of Justice and most of its trade in-
struments incorporate dispute settlement
mechanisms. SADC also has its Tribunal,
which, however, has been inoperative

for a long period following controversial
rulings on compensation to investors by a
member State (Erasmus, 2022). The SADC
Protocol on Trade also includes a dispute
resolution mechanism in its article 32,
failing which the parties may resort to the
Tribunal.

Where the African Continental Free Trade
Area is concerned, the Agreement has an
elaborate Protocol on Rules and Pro-
cedures for the Settlement of Disputes
(largely similar to the WTO dispute settle-
ment system). This is much more detailed
than any mechanism available at the
regional economic community level. The
Protocol sets out a two-tier system for the
consideration of disputes within the con-
text of the African Continental Free Trade
Area, along with sanctions for any breach.
It also provides for a dispute settlement
mechanism, in the form of both a dispute
settlement panel and appellate bodies.
Non-tariff barriers are clearly highlighted
as some of the aspects that the Dispute
Settlement Mechanism putin place will
handle. The Protocol provides for the
meeting of costs related to any disputes
handled under the auspices of the Body,
providing that “A Party to a dispute shall
bear all other costs of the process as de-
termined by the Dispute Settlement Body”.

8 Interview with Chris Onyango, Director of Trade and Customs, COMESA.
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Implementation of the

acquis at national level by
Southern African free trade
areas in consonance with
the African Continental Free

Five countries in the Southern African
subregion have been assessed in respect
of the opportunities arising from imple-
mentation of the Agreement Establishing
the African Continental Free Trade Area,
based on the acquis of the regional eco-
nomic communities to which they belong.
These are Eswatini, Malawi, Namibia,
Mauritius and Zambia. Eswatini is different
in that it belongs to three regional trade
arrangements, namely COMESA, SADC
and SACU, and therefore has the most
complex situation. Eswatini and Namibia
belong to SADC but are also part of SACU,
which is a subset of SADC. Malawi and
Mauritius belong to two communities,
namely COMESA and SADC, and thus,
where assessment of their performance
is concerned, offer a more harmonized
approach to the adoption of intraregional
trade facilitation measures which can be
leveraged by the African Continental Free
Trade Area. With regard to the acquis of
the regional economic communities and
how this is interrelated with the African
Continental Free Trade Area, it may be
more significant that the States that be-
long to both COMESA and SADC are ina
better position owing to the efforts made
under the Tripartite Free Trade Area to
harmonize their trade regimes, since there
are some differences between the rules of
origin under the Tripartite Free Trade Area
and those of the two regional economic
communities and the African Continental
Free Trade Area.

Trade Area regime

A. Case of Eswatini

As a member State of SACU, SADC and
COMESA, Eswatini enjoys a range of eco-
nomic benefits from its multiple member-
ships. As a member of SACU, it benefits
from duty-free access to one of the con-
tinent’s largest economies — South Africa
—and also receives a significant share

of the SACU common revenue pool that
accounts for over 60 per cent of its total
government revenue and 17 per cent of
its GDP (Nikki, Paulina and Kirk, 2008). In
return, according to the Swazi authorities,
some 70 per cent of the country’s exports
are destined for South Africa, as one of
the SACU members. Eswatini is highly
integrated in all the regional economic
communities, in particular SADC. In the
context of COMESA, Eswatini trades under
the derogation provisions. As integration
efforts begin to deepen within both eco-
nomic groupings, and more especially
under the Agreement Establishing the Afri-
can Continental Free Trade Area, Eswatini
will need to continue assessing its trade
policy to establish how best to optimize
benefits from regional integration that
promote economic growth and long-term
development in the context of the ongoing
development of the country’s strategy and
action plan for the implementation of the
Agreement Establishing the African Conti-
nental Free Trade Area.
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Field findings from Eswatini demonstrate
that the country has had to play a delicate
balancing act in order to ensure that many
of its exporters retained the market that
they had under the acquis of the regional
economic communities. Eswatini was
already a member of the Preferential Trade
Area for Eastern and Southern Africa,
which was brought into existence by a
treaty signed in 1981. A protocol to the
treaty provided a special status for Eswa-
tini (then Swaziland), Lesotho and Namib-
ia, in recognition of their membership of
SACU. Namibia gained independence in
1990 and immediately started enjoying
the same benefits from reciprocating the
trade preferences as had the other two
countries.

The Treaty for the establishment of the
Preferential Trade Area for Eastern and
Southern African States was then recon-
stituted under the COMESA Treaty in 1994,
which preserved the derogations extended
to Eswatini, Lesotho and Namibia, thus
preserving the acquis that the three States
had been granted under the Preferential
Trade Area Treaty. Field interviews in Eswa-
tini further indicated that, since COMESA
had continued to extend derogations to
Eswatini companies exporting into COME-
SA, Eswatini chose to remainin COMESA
to preserve the acquis that it had been
granted. Following the adoption of the
EAC-COMESA-SADC Tripartite Free Trade
Area, Eswatini expected that the Tripartite
Free Trade Area would enable all SACU
members to harmonise the trade liber-
alisation opportunities arising from the
different groupings, based on their existing
acquis within those groups.

As part of SACU, Eswatini has now sub-
mitted its tariff offer for the African Conti-
nental Free Trade Area, in respect only of
category A goods, which constitute 90 per
cent of the country’s trade. SACU is now
preparing to submit the category B and
category C tariff offers, for sensitive goods
constituting 7 per cent, and for exclusion

goods constituting 3 per cent of its trade.
SACU has also embarked on a more
comprehensive assessment of the tariff
headings, before submitting the remain-
ing sensitive and exclusion goods under
the African Continental Free Trade Area.
Consequently, through SACU, Eswatini
has achieved some progress in imple-
menting the Protocol on Trade in Goods
to the Agreement Establishing the Afri-
can Continental Free Trade Area through
its tariff offers. Eswatini has also made
progress under the Protocol on Trade in
Services, following its submission of the
schedules of specific commitments for
trade in services.

SACU differs, however, from the other
Southern African regional economic com-
munities, in that, as itis a customs union
with a common external tariff, no country
can negotiate with third parties without
the concurrence of the other countries,
and the common external tariff provides
the acquis on which engagement with
third parties is based. Where the tariff
offer is concerned, all the concerns of the
five countries had to be taken into account
in order to arrive at the final offer under the
Agreement Establishing the African Con-
tinental Free Trade Area. Different views
have been taken, however, on the rules of
origin to push for under the Agreement,
largely due to differences in the levels

of development of certain value chains
within the SACU countries. For example,
there have been differences within SACU
as to whether to push for changes in the
tariff headings, or to devise elaborate
process-based rules relating to sugar and
sugar confectionary, automobiles, and
textiles and clothing.

In the interviews, the respondents argued
that one key feature distinguishing the
SACU trade regime from that of COMESA,
SADC and the African Continental Free
Trade Area is the Union’s lack of rules of
origin, such as those found in COMESA
and SADC. Eswatini therefore hopes that



the rules of origin of the African Continen-
tal Free Trade Area will to be aligned with
those under COMESA and SADC as there
is expectation that the African Continen-
tal Free Trade Area can eventually be a
customs union. Accordingly, Eswatini sees
the African Continental Free Trade Area as
providing an opportunity for it to leverage
its membership of the Tripartite Free Trade
Area and of SACU.

In the meantime, Eswatini and the other
SACU members have asked the SACU
secretariat to undertake a comprehensive
study that will inform them of the implica-
tions of the SACU tariff offer to the African
Continental Free Trade Area.

Another key issue for Eswatini to consider
with regard to the acquis of the regional
economic communities and implementa-
tion of the Agreement Establishing the Af-
rican Continental Free Trade Area is trade
in services. While respondents favour the
approach taken with the African Continen-
tal Free Trade Area, where commitments
are being accompanied by regulatory
annexes, they are concerned that, unlike
under SADC, no annexes have as yet been
concluded in the African Continental Free
Trade Area regime. This is in addition to the
fact that SADC is negotiating businesses
services in seven sectors, just as COMESA
is doing. Furthermore, while discussions
are ongoing under the African Continen-
tal Free Trade Area on the guided trade
initiative on services, negotiations have
not yet been concluded on the annex to
the Agreement on regulatory frameworks.
This means that there is still no clear idea
of how the proposed guided trade initiative
on services will work, without certain rele-
vant regulatory frameworks on such areas
as the prudential carve-out for financial
services. This, therefore, creates an op-
portunity for measures to be putin place
under the African Continental Free Trade
Area to ensure a harmonized approach to
implementation of the guided trade initia-
tive on services.
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B. Case of Malawi

Malawi has been active in the regional
economic communities as a founder
member of the Preferential Trade Area for
Eastern and Southern Africa in 1982 and
subsequently of COMESA in 1993 and
SADC from its inception. Malawi joined
the COMESA Free Trade Area, which was
launched in 2000 (ITA, 2023). Under the
COMESA Treaty, all goods may be traded
under preferential treatment if they satisfy
the prescribed rules of origin. In principle,
the SADC Free Trade Area took effect in
January 2008, but Malawi, Mozambique,
the United Republic of Tanzania and Zam-
bia are stillimplementing their scheduled
tariff phase-down. The delay by Malawi in
implementation of its tariff phase-down
under SADC is of particular note, since

it might be seen as a red flag against the
acquis when it comes to implementation
of the Agreement Establishing the African
Continental Free Trade Area.

At the subregional level, Malawi is also
participating in the COMESA-SADC-EAC
Tripartite Free Trade Area negotiations,
while at the continental level, Malawi
signed the Agreement Establishing the Af-
rican Continental Free Trade Area and de-
posited its instrument of ratification with
the African Union in January 2021. Despite
the country’s membership of these organi-
zations, intraregional trade has not been a
strong component of its exports.

In terms of trade performance, Malawi
has seen mixed results. Its top 10 export
sectors are tobacco; oilseeds; tea; coffee;
spices; sugar; beverages; plastics; wood;
pulses and other edible preparations. In
terms of services, Malawi has recorded a
trade surplus in communication and finan-
cial services. South Africa has been the
most stable export destination over the
years while Egypt, Kenya, Mozambique,
the United Republic of Tanzania and Zam-
bia are growing markets for Malawi (Mala-
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wi, 2021). Malawi continues to register a
trade deficit, however, which the African
Continental Free Trade Area could plug.
As shown in table 10 in 2019, total exports
of merchandise from Malawi to the rest of
Africa measured $331,472,000, constitut-

Table 10

ing 36.31 per cent of the country’s exports
worldwide, while its imports from the rest
of Africa totalled $802,657,000, consti-
tuting 27.3 per cent of its total imports
and signifying a goods trade deficit of
$471,185,000 (ITC, 2018).

Malawian trade in goods with the rest of Africa

(Thousands of United States dollars)

2015 2016 2017 2018 2019
Export of goods 422 280 350018 296 965 317 233 331472
Import of goods 786 756 761922 758 137 809 057 802 657
Trade balance -364 476 -411904 -461172 -491 824 -471185

Source: ITC Trade Map Data 2020.

Malawi has fully liberalized its trade under
COMESA and is also fully liberalized under
the SADC Free Trade Area, except for a few
tariff lines, such as 2 per cent with South
Africa for sensitive goods. Interviews con-
ducted for the present study revealed that
Malawi made an initial tariff offer for the
African Continental Free Trade Area in 2021
and received comments from the secre-
tariat, which the country is now revising. In
submitting its offers, Malawi was guided

by the need for industrial protection and
revenue collection. In other words, as a
means of building on the acquis, in design-
ing its tariff offers, Malawi took into consid-
eration the existing commitments, such as
applicable rates under zero both in SADC,
COMESA and WTO. Respondents from the
Ministry of Trade of Malawi noted that the
COMESA and SADC acquis had been help-
ful, enabling Malawi to gain an understand-
ing of the opportunities and challenges that
itis likely to face.

The Malawian national strategy for the im-
plementation of the Agreement Establish-
ing the African Continental Free Trade Area
notes some of the enabling factors for the

achievement of the objectives of the Agree-
ment as: “Strong export/import track record
in SADC, COMESA regions and potential

in West, Central and North Africa”, and
“Malawi’s trade openness (customs tariffs
and NTBs) gives market access competitive
edge in AfCFTA”. In addition, the strategy
highlights as one of the opportunities the
fact that “Gains in RECs taken into AfCFTA
are easily adaptable for Malawi”.9 Accord-
ingly, Malawian national implementation
strategy has been crafted in such a manner
that the country aims to build on the acquis
of the regional economic communities in
implementing the Agreement Establishing
the African Continental Free Trade Area. As
affirmed in an interview with technocrats in
the Ministry of Trade of Malawi, the COME-
SArules of origin are more liberal and eas-
ier to use for the private sector, so Malawi
will continue to rely on that acquis.

Non-tariff barriers have been recorded as
posing a major challenge to participation
by Malawi in trade, in particular under
COMESA and SADC. While the Tripartite
Free Trade Area mechanism for monitoring
non-tariff barriers has helped in partially

9 Malawi, Ministry of Trade, Malawi Africa Continental Free Trade (AfCFTA) National Strategy 2021-2026

(Lilongwe, 2021), p. 46.
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addressing and eliminating this problem,
interviewees noted that there are no puni-
tive measures available under the Tripartite
Free Trade Area in the event that a member
fails to eliminate non-tariff barriers. Where
SADC is concerned, respondents noted
that the rules of origin are too stringent and
observed that similar challenges are likely
to result under the African Continental
Free Trade Area, whose rules of origin they
consider to be equally stringent. Reliance
on the acquis may be compromised under
such circumstances, where non-tariff bar-
riers remain an issue, coupled with overly
stringent rules of origin. Moreover, like
many COMESA and SADC member States,
Malawi faces a major challenge posed by
the logistics of moving goods across the
continent.

With regard to trade with the rest of Africa,
interviews revealed that the Malawi na-
tionalimplementation strategy focuses on
market opportunities in West and North
Africa through such measures as trade
missions, trade fairs, the establishment

of embassies, domestic work to prepare
localindustries to be export-led, and

the boosting of small and medium-sized
enterprises with potential to harness the

African Continental Free Trade Area market.

The strategy is also aimed at promoting

the establishment of distribution networks
in North and West Africa and has a strong
focus on trade opportunities outside SADC
and COMESA. Moreover, Malawi has been
actively seeking to join the Guided Trade
Initiative. This proactive stance vis-a-vis the
African Continental Free Trade Area can
serve as a good example to other SADC and
COMESA member states in their respec-
tive efforts to implement the Agreement.
Furthermore, interviews revealed that,
within the regional economic communities
(COMESA and SADC), Malawi ranks among
the top 20 countries with low tariffs. Malawi
will therefore have minimal effect on tax
revenue losses, which will greatly facilitate
implementation of the Agreement in that
country.
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Interviews were also conducted on the
degree to which Malawi is prepared to
embrace trade in services as one of the
pillars of the acquis of the regional eco-
nomic communities and of implementation
of the African Continental Free Trade Area
regime. It was observed that Malawi had
submitted its services liberalization sched-
ules under SADC, COMESA and the African
Continental Free Trade Area. Respondents
noted that, for SADC, the seven priority
sectors covered by the schedules included
finance, tourism, transport, communica-
tions, energy and construction, while under
COMESA it had submitted schedules for
similar areas but had also included busi-
ness services.

For the African Continental Free Trade Area,
enquiries revealed that Malawi had already
submitted the four schedules, namely,
communications, transport, tourism and
business services, all of which have al-
ready been accepted. There was broad
agreement, however, that Malawi expected
the same challenges relating to trade in
services that it had faced under COMESA
and SADC. For instance, under mode 4 of
GATS, there is need to accelerate the mu-
tual recognition of qualifications which is
still in process under COMESA and SADC.
Sensitive to this risk, the Malawian strategy
will be aimed at increasing civic education,
so that the private sector knows where
opportunities exist. This was confirmed

by respondents from the Ministry of Trade,
who affirmed the country’s belief that the
commitments made under the acquis of
COMESA and SADC were stepping stones
towards submission of its tariff offers on
both goods and services liberalization to
the African Continental Free Trade Area.

Interviews also revealed that, while the
African Continental Free Trade Area of-
fered opportunities for market access to
Malawian service providers, to harness
those opportunities it would be necessary
to build comparative advantages for the
country in such areas as business services

63



64

I Regional integration in Southern Africa

and the recognition of qualifications and
skills (mutual recognition). The acquis of
the regional economic communities in this
area may not be achieved, however, given
that member States are still negotiating
mutual recognition at COMESA and SADC,
in addition to the need for civic education
measures to ensure that the private sector
knows where such opportunities exist.

In other words, implementation of the
Protocol to the Agreement Establishing
the African Continental Free Trade Area on
Trade in Services will only be tested once
the subregional regulatory frameworks at
COMESA and SADC are in place, and this
will ultimately shape the acquis.

While interviews revealed that building on
the existing acquis at regional econom-

ic community level is of critical impor-
tance in propelling implementation of

the Agreement, respondents cautioned
that reliance on the acquis of the regional
economic communities under the Proto-
colon Trade in Goods is a double-edged
sword. According to the respondents,
while the acquis of the economic commu-
nities will support the African Continental
Free Trade Area in creating a larger market,
any expansion beyond the subregion may
be difficult as States such as Malawi may
opt to continue applying the subregional
acquis in those areas where it favours their
trade, in particular since the rules of origin
of the African Continental Free Trade Area
are more stringent than those of COMESA.
In particular, The Ministry of Trade affirms
that, for Malawi to take full advantage of
the African Continental Free Trade Area,
the country will need to build on the ex-
periences gained under the acquis of the
regional economic communities, name-
ly, the trade facilitation mechanisms. In
addition, it will be necessary to undertake
export promotion initiatives, such as the
trade fairs introduced in the African Con-
tinental Free Trade Area, and undertaking
deeper market intelligence to analyse the

barriers that exports may face into the new
areas in the North, Central and North of
Africa."

The views of the respondents resonate
very well with the Malawian national
implementation strategy, which lists, as
one of the threats: “role of RECs (SADC,
COMESA, EAC and TFTA) on enforcement
of AfCFTA obligations™." The other threat
to prospects of building on the acquis in
order to accelerate implementation of
the Agreement Establishing the African
Continental Free Trade Area, as highlight-
ed in the Malawi national implementation
strategy, is the fact that the country’s
SADC National Committee is coordinated
under the Ministry of Foreign Affairs and
Economic Cooperation, while its COME-
SA national focal point is the Ministry of
Trade. Another challenge identified as
working against the existing acquis is the
logistic difficulty of moving goods between
the subregions of Southern Africa and of
West and North Africa.

C. Case of Mauritius

Mauritius has been an active member of
COMESA and SADC, which together cover
over 68.5 per cent of the African conti-
nent. Mauritius is also participating in the
COMESA-EAC-SADC Tripartite Free Trade
Area negotiations. It is a services-orient-
ed economy, with tourism and financial
services providing the main driving forces
of growth. The contribution of the services
sector to GDP increased from 63 per cent
in 2010 to 67.3 per centin 2019, with man-
ufacturing representing the second largest
sector of the economy, contributing 17.4
per cent of its GDP in 2019 (ECA, 2021).
The services sector employs most of the
Mauritian workforce, providing 69 per cent
of the country’s jobs, while the industrial
sector (which includes the manufacturing
sector, construction and mining activities)

10 Mufwa Munthali, Director of Trade, Malawi, in an interview with the author.
11 Malawi, Ministry of Trade, Malawi Africa Continental Free Trade (AfCFTA) National Strategy 2021-2026, p. 47.



represents 25 per cent of the country’s
employment and the agricultural sector
6.9 per cent (ECA, 2021).

In this context, tradable sectors such as
manufacturing, accommodation, con-
struction and transport could benefit
immensely from the African Continental
Free Trade Area, taking advantage of the
easy trading environment to expand and
boost their activities. Notwithstanding

its membership of the Area, respondents
argue that Mauritius has yet to fully realize
its potential — an assertion also reflected
in the country’s national implementation
strategy. For example, over the period
2017-2019, exports by Mauritius to COME-
SA only represented 12 per cent of its
total exports ($237 million), while those
to SADC represented 19.2 per cent ($381
million), mainly comprising three sectors:
textiles, sugar and plastics (ECA, 2021).
Conscious of this low performance and
driven by the need to increase its share

of intra-COMESA and SADC trade, the
Mauritian Government has been striving to
implement appropriate macroeconomic
policies which would encourage healthy
economic growth, full employment and
reasonable inflation, with intra-African
trade and investment promotion playing
animportantrole.

From interviews with the private sector
institutions, it can be deduced that Mau-
ritius has a highly proactive subregional
trade integration scheme which could

be emulated by other States parties to

the Agreement Establishing the African
Continental Free Trade Area. Trade policy
reforms in Mauritius since the 1980s have
led to the elimination of a wide range of
non-tariff barriers, such as trade licences,
with the aim of facilitating trade and also
supporting the exports processing zones
(Sobhee and Bhowon, 2007). In this con-
nection, an interview conducted with the
Directorate of Trade of Mauritius indicated
that the country has completely liberalized
trade in both COMESA and SADC, which
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means that Mauritius has a more ad-
vanced position in relation to those region-
alintegration trade regimes. The country
has made significant efforts in reducing
customs duties over the years and it can
be argued that the context in which trade
and investment policy reforms have been
undertaken clearly indicates the Govern-
ment’s willingness to liberalize its trade
and investment system. According to the
Mauritius Directorate of Trade, Mauritius
has committed itself to implementing
free trade policies in the subregion, given
that regional integration has always been
viewed by the country as an instrument to
achieve further economic development,
diversify its export base and a stepping
stone to international competition. This is
also because the Mauritian Government
has always favoured the idea that regional
integration increases market size, even if
it represents the swallowing up of small
economies.

True to its talk, Mauritius has shown itself
to be one of the few countries in the subre-
gion that has been closely monitoring the
regional integration process and has been
involved in the setting up of trade regimes
through a dynamic partnership between
the public and private sectors. As stressed
by the Directorate for Trade, the country’s
trade policy approach is based on trade
openness and active engagement at mul-
tilateral and bilateral levels. The current
policy stance is oriented towards market
diversification, with a growing focus on
subregional African markets, and product
diversification, with a special focus on the
blue economy. In addition, respondents
stress that Mauritius is aiming to become
a hub for trade and investment in Africa
and a regional maritime hub by taking
advantage of the major infrastructure of
its port, linked to an overall infrastructure
modernization programme, including the
setting up of smart cities and a modern
transportation system, smart agriculture
development, and the fostering of technol-
ogy-intensive manufacturing.
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Where the acquis is concerned, respon-
dents believe that, since Africa has a 97
per cent maritime transport deficit, in

the sense that 97 per cent of its shipping
vessels are foreign-owned, the desire

by Mauritius to become a maritime hub
for Africa could stimulate growth of the
maritime transport sector and facilitate
trade under the African Continental Free
Trade Area. The country’s desire to foster a
tech-intensive manufacturing base would
also provide the right environment for the
promotion of the much-needed production
capacities to support the Area’s industrial
and digital trade agenda.

Interviews also revealed that trade and
investment have been a centrepiece of

the country’s economic success, focusing
predominantly on an export-led growth
strategy. This success has been secured
by taking advantage of the country’s pref-
erential access to developed markets, in
particular the European Union, in the sugar
and textile, clothing and apparel sectors,
combined with a tariff-free policy on inputs,
tax incentives and subsidies, and relaxed
labour regulations for the export-oriented
sector located in its industrial zones (Baker
and others, 2017). Nevertheless, much of
this trade has been outside Africa. Further-
more, the country’s main export partners
are all outside Africa — such as the Europe-
an Union (primarily France), which absorbs
36.1 per cent of its total exports, the United
Kingdom of Great Britain and Northern Ire-
land (11.1 per cent) and the United States
of America (10.8 per cent) (ECA, 2021).

Where imports are concerned, Mauritius
imports mainly from the European Union,
China and India and also has strong invest-
ment ties with all these countries. On the
exports side, a similar picture is found, with
Mauritius exporting principally finalized
consumer goods and a limited number of
raw materials (ECA, 2021). This indicates

a limited integration into regional value
chains, with the erosion of regional integra-

tion and reduced possibility to expand into
new sectors and products.

With regard to intraregional trade perfor-
mance, the major threat to the Mauritian
economy in the trade relationship with
SADC has been posed by imports from
South Africa. Since more than 90 per cent
of allimports in SADC are dominated by
South Africa, trade liberalization poses a
genuine threat to the local manufacturing
companies sector (Baker and others, 2017).

Within COMESA, consistent derogations by
such member States as Egypt, in maintain-
ing tariffs on products which were affecting
the local Mauritian manufacturing industry,
remain a threat to the country’s effective
use of the regional integration scheme
(Baker and others, 2017). Nevertheless, an
interview with the Directorate of Trade of
Mauritius revealed that COMESA had led to
improved trade facilitation within the sub-
region, lower transaction costs and greater
efficiency by making it easier to source and
cumulate inputs.

As stated in that submission: “Mauritius

is well positioned to develop a market
niche for itself in areas such as developing
its potential as a distribution centre, the
financial and insurance sector as well as
in information and communication tech-
nology, pharmaceuticals, higher education
services, jewellery and textiles and apparel
for the SADC and COMESA region in gen-
eral”. These opportunities are expected to
be replicated under the African Continen-
tal Free Trade Area. The above contextual
analysis of Mauritius trade performance
helps to explain the country’s readiness to
take advantage of the trade regime under
the African Continental Free Trade Area.
Mauritius was one of the first countries

to implement the Guided Trade Initiative,
having completed the internal processes
and adopted internal rules for such imple-
mentation. Furthermore, its signature of the
Agreement Establishing the African Con-



tinental Free Trade Area is in line with the
country’s trade policy objectives, because
Mauritius is a very open economy, with
93.7 per cent of its tariff lines being du-
ty-free and an average tariff of 1.19 per cent
(ECA, 2021) — higher than the level of tariff
liberalization envisaged under the African
Continental Free Trade Area. Accordingly,
the pursuit of further market access oppor-
tunities through the Agreement would be

a positive development for the country’s
private sector and the Mauritian economy.

In response to the promises offered by the
African Continental Free Trade Area, ques-
tions have been raised about what its ac-
quis would be for Mauritius, given that the
country has fully engaged in the COMESA
Free Trade Area and in the SADC Free Trade
Area and has no exclusions under SADC
and COMESA, but in the African Continen-
tal Free Trade Area its tariff liberalization
levelis 97 per cent. Furthermore, while the
goods excluded from the African Continen-
tal Free Trade Area are the same as those
from the regional economic communities
(applying only to sensitive goods), the situa-
tion with the African Continental Free Trade
Area is different as immediate liberaliza-
tion applies only to 90 per cent of the tariff
lines. Mauritius has a phased period of five
years. Moreover, Mauritius’ submission of
sensitive goods under its European Union
Economic Partnership Agreement is exactly
the same as its submission to the African
Continental Free Trade Area.

In an interview with the Directorate for
Trade, it was explained that, while Mauritius
was able to liberalize fully under COMESA
and SADC, it expected that, in the wider
market of the African Continental Free
Trade Area, some of its goods, such as
cooking oil, would face stiffer competition
from the more advanced producers in the
wider market. Mauritius has already had
experience in applying some safeguard
measures for some of the goods that it
considered sensitive under COMESA and
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SADC. Drawing on that experience, it has
excluded those same goods from trade in
the African Continental Free Trade Area.
Moreover, whereas Mauritius has yet to
take full advantage of the potential offered
by Africa as a source of raw and interme-
diate materials, the Area has the potential
to serve as a large market for Mauritian
services exports, in particular business
services, which account for nearly one third
of the continent’s total imports of trade in
services, namely, for $42.4 billion out of the
continent’s $153.1 billion (ECA, 2021).

Moreover, with regard to restrictiveness in
trade in services, the World Bank’s Services
Trade Restrictiveness Index, which com-
piles and analyses the restrictiveness level
of services trade policy measures across
the world, ranks Mauritius as one of the
least restrictive in terms of services trade
(ECA, 2021). This makes Mauiritius a rela-
tively easier market to penetrate under the
African Continental Free Trade Area trade in
services regime.

In order to understand the Mauritian
acquis and implementation of the Agree-
ment Establishing the African Continental
Free Trade Area it is necessary to examine
the trade facilitation-related provisions in
the Agreement. Interview findings revealed
that the African Continental Free Trade
Area regime is more protectionist than

the COMESA and SADC regimes when the
rules of origin are taken into account. The
liberalization measures by Mauritius under
the African Continental Free Trade Area

do not mean that the country is oblivious
of the challenges associated with a liberal
trade regime. An interview with the Direc-
torate of Trade revealed that the African
Continental Free Trade Area is likely to
create stiff competition between Mauritian
cooking oil producers and North African
producers. The same may be said of the
services sector, where the country will have
to compete with more efficient countries,
such as Kenya, Nigeria, and South Africa.
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One key consideration put forward by
Mauritius is that it is aware of the trade
gains and losses associated with the Afri-
can Continental Free Trade Area, as thisis
nothing new for Mauritius, which already
experienced the same consequences from
its engagement in COMESA and SADC. This
clearly explains how the existing acquis

of safeguard measures will be builtonin
the African Continental Free Trade Area to
ensure that operationalization of the Area
does not have a negative impact on the
Mauritian economy.

Moreover, apart from the fact that Mauri-
tius’ most sensitive goods, such as sugar,
have been protected and other products,
such as margarine, have been excluded un-
der the African Continental Free Trade Area
regime, there are other potential benefits
accruing to the country from its full-throt-
tle ratification and implementation of the
Agreement. Itis estimated that, under the
African Continental Free Trade Area, the
removal of tariffs will increase the country’s
income by 0.3 per cent, while the removal
of non-tariff barriers and the adoption of
trade facilitation measures would lead to
3.8 and 6.9 per cent increases respectively
(ECA, 2021).

A similar analysis may be seen in respect of
trade, with the removal of tariffs increasing
imports by 0.8 per cent and exports by 0.7
per cent by 2035, while comprehensive
implementation of the Agreement — name-
ly, the removal of non-tariff barriers and in-
clusion of trade facilitation reforms —would
boostimports by 31.7 per cent and exports
by 32.9 per cent. This minimal impact of the
tariffs is mainly due to the deep preferential
access already enjoyed by the country to its
main African markets and, for that reason,
its benefits are minimal (ECA, 2021).

In implementing the Agreement Estab-
lishing the African Continental Free Trade
Area, Mauritius will also leverage the
existing COMESA regulations and relat-
ed mechanisms on managing non-tariff

barriers. Where potential revenue losses
are concerned, owing to its membership
of SADC and COMESA, Mauiritius faces
an average preferential tariff of 5 per cent
when trading with COMESA member
States and of 4 per cent when trading with
SADC member States (ECA, 2021). In that
context, field findings show that Mauritius
is convinced that, since the other coun-
tries have a long period of adjustment for
sensitive goods, this should enable the
countries to mitigate the impact of liberal-
ization under the African Continental Free
Trade Area.

Another key concern for Mauritius, as
revealed in the field findings, is the likeli-
hood that its production of raw materials
might be insufficient to satisfy the needs
of a more developed agroprocessing
industry. Accordingly, ensuring that the in-
dustry is able to obtain the necessary raw
materials to operate is crucial to ensuring
the competitiveness of the economy. With
Mauritius currently only importing agricul-
tural products from Egypt, Madagascar
and South Africa, there are opportunities
for it to source raw materials from other
major agricultural producers on the con-
tinent, such as the Democratic Republic
of the Congo or Zimbabwe. According to
the Mauritian national implementation
strategy, in order to do so, it will be neces-
sary to work with the national sanitary and
phytosanitary accreditation bodies on the
continent to ensure that they have the ca-
pacity to test the agricultural goods before
these are sent to Mauritius for processing
—aclear case of building on the acquis.

Where intellectual property is concerned,
the Government of Mauritius believes that
intellectual property rights regimes, which
provide private sector incentives while
maintaining public policy objectives, may
also be used as a policy tool to promote
private investment, entrepreneurship,
competition and innovation. The African
Continental Free Trade Area regime on
intellectual property rights, as economic



assets, is expected to propel Mauritius
towards a knowledge-based economy that
embraces, among other benefits, digital
technology, the Internet, and information
and communications technology. The
Mauritian national implementation strategy
notes that Mauritius is not a signatory to
key international conventions, such as the
Protocol Relating to the Madrid Agreement
concerning the International Registration of
Marks of 1989, which enables businesses
to register, manage and protect their trade-
marks across 131 contracting parties; the
Hague Agreement Concerning the Interna-
tional Registration of Industrial Designs of
1925, which allows industrial designs to be
protected in multiple countries or subre-
gions with minimal formalities, and The
Patent Cooperation Treaty of 1970, which
enables businesses to seek patent protec-
tion simultaneously in multiple jurisdic-
tions. The strategy notes that the African
Continental Free Trade Area represents a
good opportunity to boost the country’s ef-
forts to strengthen its intellectual property
regime — clearly highlighting the advantages
of complementarity offered by the Area.

With regard to competition policy, the
Mauritian national implementation strategy
focuses strongly on building on the acquis.
It notes: “The Competition Commission
has signed a number of Memoranda of
Understanding (MoU) to boost its cooper-
ation efforts with local and international
regulators. At the regional level, the Com-
mission collaborates with the competition
commissions of the Republic of Seychelles,
South Africa, SADC and COMESA on re-
gional merger transactions and potential
anti-competitive agreements (CCM, 2009).
A review of the competition law is also un-
der way, which will be a good opportunity to
adapt the law to the outcome of the AfCFTA
negotiations.”"?

The Mauritian national implementation
strategy has four strategic objectives, which
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essentially envisage building on the acquis.
These are: successfully implementing the
Agreement Establishing the African Con-
tinental Free Trade Area; facilitating the
transmission of trade information across
all business players, in particular small and
medium-sized enterprises; reinforcing the
country’s trade promotion and econom-

ic diplomacy efforts; and improving the
country’s transport and logistics connec-
tivity with the continent. The strategy also
envisages the need for countries to enact
domestic legislation to bring them into
compliance with the commitments under
the Agreement. In the enactment of do-
mestic laws, close scrutiny must be exer-
cised to ensure that there is no conflicting
commitment with the acquis under the
regional economic communities. The Mau-
ritian strategy also places great emphasis
on the potential opportunities deriving from
the Protocol to the Agreement on Trade

in Services, as, in recent years, services
have become a key driving force behind the
country’s external trade.

From the above analysis, itis clear that
Mauritius is positioning herself to harness
the advantages of the African Continental
Free Trade Area by building on the acquis
relating to all areas covered by the Agree-
ment, and the institutional arrangements
available under the regional economic
communities and the Area. The offers

in respect of trade in goods and trade in
services offers are based on the already
existing offers at the level of the regional
economic communities and Mauritius
looks forward to leverage the mechanisms
available under those communities, such
as sanitary and phytosanitary controls,
accreditation services, competition com-
missions and intellectual property rights
institutions in its implementation of the
Agreement Establishing the African Conti-
nental Free Trade Area.

12 International Economics Consulting, The Mauritian Strategy to Leverage Opportunities in the African Con-

tinental Free Trade Area (AfCFTA) (n.p., n.d.), p. 32.
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D. Case of Namibia

Interviews with the Ministry of Trade and
SADC secretariat revealed that Namibia
has customarily regarded regional integra-
tion as a stepping stone to the country’s
integration into the world economy. In a
bid to fulfil this conviction, the country has
entered into a number of trading arrange-
ments. Namibia is a member of both
SADC and SACU. The adoption of the 2002
SACU Agreement was inspired by the orga-
nization’s historical legacy and a response
to subregional political and economic
changes during the 1990s. Namibia gained
its independence in 1990 and thereupon
joined SACU as a full member. The 2002
SACU Agreement alters the organization’s
structure and some of its operational
aspects by providing for an international
organization with legal personality, specif-
ic institutions, rules on decision-making,
the development of common policies, and
the possibility of formal dispute resolution
(Erasmus, 2014). Furthermore, interviews
revealed that, while Namibia had initially
been a member of COMESA, it withdrew in
2003 because it was already a member of
SACU. Through SACU, Namibia has been
involved in a number of free trade areas
and negotiations with other economic
groupings and individual countries, such
as the United States of America.

Like Eswatini, Namibia is included in the
SACU offer that has been extended to the
African Continental Free Trade Area and
is aimed at acting as a stepping stone
—or acquis —for the implementation of
the Agreement Establishing the African
Continental Free Trade Area. Interviews
with representatives of the SADC Busi-
ness Council indicated that the SADC
Trade Protocol, which largely informs the
subregion’s position vis-a-vis the African
Continental Free Trade Area, has been
successful, although most of the trade
has been more favourable to South Africa.
This situation has been compounded by

the constant issues experienced by busi-
nesses with non-tariff barriers imposed

at the borders — most of these due to poor
communication and an economic decline
which prompts countries to start import
bans.

While there are fears of such scenarios
being replicated under the African Con-
tinental Free Trade Area, hence affecting
the acquis, one of the key features of trade
regimes is the resolution of disputes and
issues through dialogue and this has been
prominent in SADC. Moreover, given that
SADC lacked any form of compensation,
the Adjustment Facility for the African
Continental Free Trade Area is expected to
be beneficial to such countries as Na-
mibia. Accordingly, the acquis here is that
the Agreement Establishing the African
Continental Free Trade Area will help in
promoting safe implementation of the tar-
iff commitments by guaranteeing compen-
satory measures to Namibia.

Field interviews also revealed that one of
the areas of concern for Namibia is the
fact that the SADC rules of origin do not
address the issue of lack of cooperation
on industrialization, As a result, lack of
cooperation has led to significant chal-
lenges on clothing and textiles and auto-
mobiles. Moreover, there is a concern by
the Namibian private sector that, while
the African Continental Free Trade Area

is based on three pillars: market access,
infrastructure and industrialization, more
weight is placed on market access than on
infrastructure and industrialization. Private
sector respondents are of the view that,
as a way of supporting the existing acquis,
there is need under the African Continen-
tal Free Trade Area to ensure cooperation
on rules of origin and this should be of a
sectoral nature. Field findings reveal that,
while the existing acquis at SADC may

be the best starting point for the African
Continental Free Trade Area, there is need
for countries to be held more accountable
at the level of the Area than has been the



case at SADC, both in theirimplementa-
tion of rules of origin and in the elimination
of non-tariff barriers.

In a bid to facilitate intraregional trade,
Namibia recognizes that Governments
should address through the deployment of
appropriately trained professionals be-
yond the existing one-stop border crossing
posts. To that end, Namibia has made a
conscious effort to sign agreements that
lay the foundation for development and
investment, covering trade, peace and
security, trans-boundary natural resourc-
es, science and technology, education
and training, and the empowerment of
women and youth. Furthermore, Namibia
has sighed numerous SADC protocols,
including those on mining; energy; control
of firearms, ammunition and other materi-
als; mutual assistance in criminal matters;
extradition; mutual defence; finance and
investment; gender and development;
science, technology and innovation; assis-
tance in tax matters; environmental man-
agement for sustainable development;
shared watercourses; tourism; transport,
communications and meteorology; and
wildlife conservation and law enforce-
ment. The majority of these protocols are
yet to be implemented, however, posing
challenges to implementation of the Agree-
ment Establishing the African Continental
Free Trade Area and its associated proto-
cols. At the same time, in combination all
these measures form a trade facilitation
system which, if implemented, can be
used to bolster implementation of the
Agreement in the country, while serving as
a point of reference for other States parties
(Nagar and Mutasa, 2017).

In the context of building on the acquis to
implement the Agreement Establishing the
African Continental Free Trade Area, the
Namibian strategy for implementation of
the Agreement highlights the following: “As
Namibia is a small open economy, Af-
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CFTA provides an expanded market for its
goods and services. It builds on progress
achieved through Namibian participation
in subregional integration initiatives, the
Southern African Development Communi-
ty (SADC) and the Southern African Cus-
toms Union (SACU), as key stepping stones
to continental economic integration.
Experience from these initiatives suggests
that —while Namibia performs favourably
in terms of trade, infrastructure, financial
and macroeconomic integration — the chal-
lenge lies in productive integration. AfCFTA
can be an important platform for Namibian
economic diversification, export expansion
and competitiveness towards sustainable
growth, creation of sustainable jobs and
reduction of poverty”.’®

The strategy identifies the following as key
areas for the acquis: tariff liberalization,
rules of origin, removal of non-tariff barri-
ers, standards and technical regulations,
and investment and regional value chain
development linked to domestic, SACU
and SADC economic diversification strate-
gies and action plans.

E. Case of Zambia

Zambia is a member of COMESA and
SADC and has liberalized its trade fully

in both communities. By virtue of being a
member of COMESA and SADC, it is also
participating in the Tripartite Free Trade
Area. Under the Agreement Establishing
the African Continental Free Trade Area,
Zambia falls in the category of least devel-
oped countries that are expected to attain
full liberalization within 15 years. Inter-
views with government officials revealed
that the hope that the African Continental
Free Trade Area will provide Zambia an op-
portunity to diversify its non-traditional ex-
ports within the priority sectors and prod-
ucts identified in its national strategy for
implementation of the Agreement Estab-

13 Namibia, Ministry of Industrialization and Trade, National Strategy for Implementation of the Agreement
Establishing the African Continental Free Trade Area 2022-2027 (Windhoek, n.d.), p. 11.
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lishing the African Continental Free Trade
Area, as the country pursues its long-term
vision of being an upper-middle-income
country by 2030. This is given the fact that
the country’s trade with African countries
outside COMESA and SADC remains limit-
ed: South Africa, the Democratic Republic
of the Congo and Zimbabwe accounted for
more than 75 per cent of total trade annu-
ally from 2016 to 2018.

Zambian exports are highly concentrated
in a few products and a narrow market
base. From 2014 to 2018, copper account-
ed for an average of 75.6 per cent of total
foreign exchange earnings, while other
exports, excluding copper and cobalt, con-
tributed an average of 25 per cent over the
same period. These non-traditional ex-
ports are also dominated by a few sectors.
In 2017, most (72.9 per cent) were from
four subsectors: engineering (25 per cent),
primary agriculture (19.3 per cent), chem-
icals and pharmaceuticals (14.8 per cent),
and processed and refined foods (13.2 per
cent). This concentration of exportsin a
limited number of products poses a sig-
nificant challenge to harnessing the vast
market opportunities presented by the
African Continental Free Trade Area and
might lead to the country’s low share of
trade under the regime (Ministry of Com-
merce, Trade and Industry, 2021).

Furthermore, the country’s potential to
diversify its exportable goods and export
markets is constrained by its weak trade
facilitation infrastructure and prohibitive
transport costs. The available portfolio

of finance for export production, export
marketing and research, development and
innovation in the export sector is very lim-
ited. Added to which, the country lacks the
necessary capacity and institutional and
legal frameworks to identify and invoke
trade defence mechanisms when faced
with unfair trade practices. These aspects
have been identified by the Government as
in need of improvement in order to ensure

the country’s gainful participation under
the African Continental Free Trade Area
trade regime. Where services are con-
cerned, the main imports are in the trans-
port, travel and business sectors. In 2019,
transport services accounted for 57 per
cent ($957.4 million) of total services im-
ports, travel services 17 per cent ($279.3
million), insurance and pension services 7
per cent, and other services, in the finan-
cial and business sectors, 25 per cent
($323.4 million) (Ministry of Commerce,
Trade and Industry, 2021).

In their interviews, representatives of the
Foreign Trade Department also confirmed
that the Zambian tariff phasedown sched-
ule has been approved by the Council of
Ministers of the African Continental Free
Trade Area and the tariff liberalization
schedules are currently being incorporat-
ed into domestic legal systems. Prior to
the submission of these schedules to the
African Continental Free Trade Area, Zam-
bia held wide consultations at the national
level; and its submission of these sched-
ules is informed by its membership of the
COMESA and SADC free trade areas.

Like other countries surveyed in this
study, however, one of the challenges that
Zambia foresees with the African Conti-
nental Free Trade Area, compared with
the regional economic communities, in
particular COMESA, is the complexity of
the Area’s rules of origin, which are seen to
be more complex, given the large number
of countries involved in the negotiations.
It is therefore critical to examine how the
rules of origin in COMESA and SADC can
be harmonized with those of the African
Continental Free Trade Area in order to
ensure that the latter are simplified and
easier for Zambian private sector stake-
holders to apply.

Interviews revealed that micro-, small and
medium-sized enterprises tend to favour
regimes whose rules of origin are flexible



and simplified and which facilitate their
access to markets with fewer delays at
customs. Furthermore, micro-, small and
medium-sized enterprises prefer rules

of origin which offer high percentages of
cumulation on manufactured products, as
this enables them to source cheaper raw
materials from other members and market
their products competitively in the associ-
ated trading regime. This is the reason why
coherence between the COMESA, SADC
and African Continental Free Trade Area
rules of origin should be examined in the
development of implementation strategies
in order to pave the way for easier applica-
tion of the Area’s trade regime.

Zambia also harbours expectations that the
African Continental Free Trade Area will of-
fer more opportunities to its private sector,
in particular in respect of value addition,
the formation of regional value chains and
peer learning. According to the COMESA
Secretariat and Ministry of Trade of Zam-
bia, “Zambia expects that trade under the
AfCFTA will face the same challenges as
they faced under COMESA and SADC such
as the Non-Tariff Barriers and Non-Tariff
measures....their only expectation is that
the Non-Tariff-Barriers monitoring tool
developed under the Tripartite and now
adopted under the AFCFTA will mitigate
those challenges.” It is perhaps commend-
able that Zambia should be conscious of
the challenges associated with the acquis
of African Continental Free Trade Area,
COMESA and SADC and that, as revealed in
the interviews, the country is reviewing its
national trade and investment-related laws
to align them with the new African Conti-
nental Free Trade Area regime. This, it is
believed, will ultimately create a supportive
environment for the implementation of the
Agreement Establishing the African Conti-
nental Free Trade Area.

Furthermore, Zambia believes that market
access opportunities have not been fully
maximized under COMESA and SADC, and
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this should encourage the Zambian private
sector to take advantage of the wider
market under the African Continental Free
Trade Area by leveraging the regimes of the
regional economic communities for value
addition and the formation of regional
value chains. Following this approach, the
Zambian Government believes the mea-
sures targeted at propelling the implemen-
tation of the Agreement Establishing the
African Continental Free Trade Area at na-
tional and regional economic community
level can be leveraged by its private sector
to strengthen its competitiveness.

Another critical area of focus by Zambia is
trade in services. Interviews with govern-
ment representatives revealed that, while
the Protocol to the Agreement Establish-
ing the African Continental Free Trade Area
on Trade in Services targets five priority
sectors: tourism, business, finance, com-
munications and transport, Zambia has
submitted offers for the first four sectors
to SADC and COMESA and is still work-
ing on submitting offers on the transport
sector. It was also revealed that the slow
commitmentin the case of energy is due
to the fact thatitis a new area in which
most countries need capacity-building
support before developing the schedules.
Nevertheless, the Zambian services tariff
schedules are so consistent with those of
the African Continental Free Trade Area
that they have already been accepted.

It is not surprising that, with regard to

the African Continental Free Trade Area
building on the existing acquis of COMESA
and SADC, Zambia does not foresee any
conflict between the regimes of the region-
al economic communities and the Area,
since the regional economic communities
have served as the building blocks for
attainment of the African Continental Free
Trade Area.

In fact, the Zambian national strategy for
the implementation of the Agreement
Establishing the African Continental Free
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Trade Area has as one of its principles:
“Continuity: Building on the progress
achieved at the level of regional economic
communities such as SADC and COME-
SA”." In addition, the strategy highlights
“Experience in free trade operations

from COMESA and SADC”'® as one of the
country’s strengths as it positions itself to
fully harness the African Continental Free
Trade Area. Further aspects of building on
the acquis relate to the strategic objective
of ensuring that trade under the African
Continental Free Trade Area is gender-in-
clusive, with regard to which the strategy
identifies the relevant implementation
measure as “champion introduction of

a continental Simplified Trade Regime,
similar to the East African Community and
COMESA simplified trade regimes”, and
“implement gender-sensitive trade facil-
itation measures that build upon existing
measures, aimed at simplifying and har-
monizing customs and border procedures,
as well as import and export processes”.'®

Similarly, under the objective of starting
trading under the African Continental Free
Trade Area, the strategy lists the imple-
mentation measures as “leverage the
regional integration efforts to build joint
transport and border infrastructure (such
as the One Stop Border Posts and bridges)
to improve transportation” and “cooperate
on the development of transport corridors
and other related infrastructure”."”” These
are clear manifestations of building on the
acquis of existing regional economic com-
munities to accelerate implementation

of the Agreement Establishing the African
Continental Free Trade Area.

With regard to the new areas of competi-
tion in the African Continental Free Trade
Area, intellectual property rights and
investment, Zambia hopes to build on the

existing practices at the regional economic
community level to take advantage of the
related opportunities arising in the Area.
For example, interviews with the Minis-

try of Trade of Zambia revealed that the
country has a national competition agency
and has been actively participating in the
comparable COMESA agency —the COME-
SA Competition Commission —to ensure
fair competition in trade and investment
within COMESA. Those interviews further
revealed that, since the policies of region-
al economic communities on investment
and intellectual property rights have not
been fully implemented, the corresponding
policies under the African Continental Free
Trade Area could open new up opportuni-
ties that they will explore. This is because,
as argued by the Zambian Ministry of Trade,
the African Continental Free Trade Areais a
mechanism designed to deepen integration
among regional economic communities
and so it will only be natural that the COME-
SA and SADC institutions should also
continue to exist, albeit in a strengthened
manner thanks to the opportunities that
they can leverage from the African Conti-
nental Free Trade Area.

Field findings revealed that, by ensuring
that the country’s private sector harnesses
the trade and investment opportunities
associated with the African Continental
Free Trade Area, the Zambian implemen-
tation strategy has been designed to focus
on scaling up the productivity of small and
medium-sized enterprises from the supply
side to ensure that they are export-ready
within ten years. The problematic aspect
of this resolve is that Zambian micro-,
small and medium-sized enterprises will
have to comply with three different trade
regimes, namely, SADC, COMESA and the
African Continental Free Trade Area, which
is not cost-effective. Moreover, the African

14 Zambia, Ministry of Commerce, Trade and Industry, National Strategy for Implementation of the Agree-
ment Establishing the African Continental Free Trade Area (Lusaka, 2021), p. 14.

15 Ibid., p. 16.
16 Ibid., p. 43.
17 Ibid., p. 42.



Continental Free Trade Area regime will
prevail in situations where the rules of
origin under COMESA and SADC are lower
thanits rules. In order to resolve this dis-
crepancy, there is need for capacity-build-
ing and awareness-raising campaigns in
areas such as standards and packaging
compliance to qualify for trading under
the African Continental Free Trade Area
regime.

F. Views of the secretariats of
the Common Market for East-
ern and Southern Africa, the
Southern African Develop-
ment Community, the South-
ern African Customs Union
and the private sector on
implementation of the acquis

The regional economic communities

are considered an important pillar in the
development of the African Continental
Free Trade Area. Article 29 of the Protocol
on Goods to the Agreement Establishing
the African Continental Free Trade Area,

on technical assistance, capacity-building
and cooperation, provides: “The Secretar-
iat, working with State Parties, RECs and
Partners, shall coordinate and provide
technical assistance and capacity building
in trade and trade related issues for the im-
plementation of this Protocol”. Similar pro-
visions may be found in article 27 (3) of the
Protocol on Trade in Services and article 7
of annex 5 to the Agreement, on non-tariff
barriers. In effect, the Agreement envisages
clear roles for the regional economic com-
munities in its implementation.

In spite of the potential benefits of the
African Continental Free Trade Area,
respondents in the survey drew attention
to some of the risks that should be taken
note of. The representative of the COMESA
Directorate of Trade and Customs noted
that risk that new institutions established
under the African Continental Free Trade
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Area might create duplication —in creat-
ing the bodies on competition, intellec-
tual property rights and investment, due
recognition was not taken of those already
established by the regional economic
communities. It would have been better

if the African Continental Free Trade Area
institutions had been given the status of
apex bodies.

This oversight might, however, have a
positive consequence in that the African
Continental Free Trade Area can galvanize
areas where regional economic commu-
nities have been slow to act, such as the
free movement of businesspersons, which
is vital to accelerating trade opportunities
in Africa. Furthermore, the survey revealed
that a major challenge on the continent

is the lack of sufficient regional routes for
trade to take place and scale up at the
levels of both the regional economic com-
munities and the African Continental Free
Trade Area. Unfortunately, investment in
the necessary hard infrastructure across
the continent has been limited. Itis still
left to individual countries to provide such
infrastructure rather than developing it at
the subregional level.

In all the interviews, a real concern was
manifested about competing interests

on the continent, because it has been
demonstrated in SACU, SADC and
COMESA that regionalism can lead to
unbalanced economic development,
with industries agglomerating in the most
economically dominant member State.
This begs three important questions: first,
how can the Southern African regional
economic communities integrate their
production factors so as to deepen in-
tegration in the subregion, as opposed

to enhancing trade with third parties?
Second, how can the regional economic
community secretariats or countries such
as Botswana, Egypt and South Africa allay
the prevalent “big brother” fears among
other member States? Third, how can the
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Southern African regional economic com-
munities promote investment in smaller
partner States, and not only in the domi-
nant centres?

Moreover, respondents argued that region-
al integration among the regional econom-
ic communities remains a State-driven af-
fair, with member States willing neither to
cede sovereignty to a supra-national body
nor to empower organs representing citi-
zens. Amid the hesitancy by States to cede
sovereignty, the private sector continues
to play a key role in boosting trade and
investment across the regional economic
communities while engaging States in the
implementation of their commitments.
These are the same questions that the
Agreement Establishing the African Conti-
nental Free Trade Area needs to address in
order ensure its inclusive implementation
by State parties.

Furthermore, from all the interviews, it
also emerged that the representatives of
particular interests in the regional inte-
gration process were extensively less
consulted during the negotiations on the
creation of the African Continental Free
Trade Area. For instance, it was noted that
the private sector and civil society only
lobby on issues that are predetermined at
the national government or subregional
secretariat level, and it was emphasized
that non-State entities needed to be
involved in setting the regional agenda, as
well as the whole process of integration.
The non-State entities need to leverage
existing national and subregional spaces
for consultation, to ensure that they pro-
actively contribute to the negotiations and
monitoring of the implementation of the
Agreement. Another key observation made
during interviews is that the work on the
Agreement is being driven by the African
Continental Free Trade Area secretariat

rather than by member States and yet it
is up to the member States to implement
the protocols and decisions. A concern
shared by many is that implementation
will be a challenge unless States parties
feel that they are driving the process and
not the secretariat.

Itis also the view of private sector repre-
sentatives from COMESA and SADC that
implementation of the Agreement will

be easier for them because most of the
instruments have been taken from the re-
gional economic communities. In order to
harness this advantage, the private sector
is appealing for the priority sectors of the
Area to be aligned with those of the region-
al economic communities. The Southern
African regional economic communities
of SADC and COMESA have established
instruments that have been adopted as
building blocks for the Area, without any
re-inventing of the wheel. Nevertheless,

in order for the Area to work effectively,
collaboration and coordination with the re-
gional economic communities are crucial,
given perceptions from the respondents
indicating that there is a continued lack of
such coordination.

A major challenge in this regard is the fact
that the regional economic communities
only have observer status at negotiation
rounds for the African Continental Free
Trade Area, while it is the member States
that are represented at the negotiation
rounds for the Agreement. This also ap-
plies to sequencing meetings. The meet-
ings of regional economic communities
need to be synchronized with those of the
African Continental Free Trade Area. Fur-
thermore, views expressed by represen-
tatives of the COMESA Business Council
revealed that the business community in
COMESA has not had much involvement
with the African Continental Free Trade



Area, neither were they involved in the
negotiations of the Agreement. This short-
coming needs to be rectified if the African
Continental Free Trade Area is to create
inclusive opportunities among all supply
chain stakeholders.

Another big challenge likely to confront
the African Continental Free Trade Area

is posed by the commitment to the elim-
ination of tariffs and persistent non-tariff
barriers. For example, while field findings
indicated that COMESA has gone a long
way towards eliminating such obstacles,
private sector entities are concerned that
their trade frequently faces non-tariff bar-
riers and the arbitrary implementation of
tax regimes and other non-tariff measures
which hinder operationalization of the
Area. Moreover, while the Tripartite Free
Trade Area has online mechanisms for
monitoring the non-tariff barriers, it is still
the responsibility of the Governments to
remove those barriers. As a starting point,
and as a means of building on the existing
acquis for its implementation, the Agree-
ment should adopt many of the trade
facilitation measures put in place by the
regional economic communities.
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This present chapter details best practices
from other regional economic commu-
nities in Africa and the rest of the world
with lessons learned from the effective
implementation of regional trade agree-
ments and harmonization of trade regimes
in those regions. These best practices

are drawn from the endeavours by other
regional economic communities and free
trade areas to make regional integration
pro-poor and pro-development, an aspira-
tion which the Agreement Establishing the
African Continental Free Trade Area can
emulate in its implementation. The chap-
ter specifically reviews best practices from
the African regional economic communi-
ties, ASEAN, the European Union, and the
Common Market of the South (MERCOS-
UR), with a view to highlighting lessons
that Southern African countries can build
on or replicate in order to expedite imple-
mentation of the Agreement, by building
on the acquis within the regional eco-
nomic communities to which they already
subscribe.

A. Adjustment measures to ca-
ter For infant industries

The inclusion of adjustment measures in
regional integration schemes has always
been aimed at catering for infant indus-
tries because it promotes economic
development and sustainability. This is
because infant industries often lack the
competitive advantage of established
industries, and without protection and
support, they may struggle to survive,

Best practices in
regional integration

resulting in a skewed integration agenda.
A number of regional economic com-
munities have always been conscious of
this need and have endeavoured to put

in place measures to allow participating
countries a specific timeframe to adjust to
the shocks of tariff liberalization.

One of the best examples of adjustment
measures for infant industry protection
may be found in SADC. Under the SADC
regime, Malawi, the United Republic of
Tanzania and Zimbabwe were authorized
to impose 25 per cent import duties on
sugar and paper products until 2015, in
order to allow their industries to adjust
(African Union, 2019). Moreover, Zimba-
bwe was granted derogation (pursuant to
article 3 (c) of the Protocol on Trade) to
suspend tariff phase-downs until 2014,
given the difficulties that it faced in im-
plementing its tariff commitments on
sensitive products. It has been argued
that this waiver gave these countries the
much-needed policy space to effectively
prepare for the eventual liberalization,
enabling them to prepare their respective
private sectors to compete in SADC (San-
drey, 2013).

In addition, in 2002, COMESA also intro-
duced an adjustment facility under which
States that showed loss of revenue follow-
ing the removal of tariffs under the COME-
SA Free Trade Area were compensated for
their losses. The COMESA programme,
known as the Regional Integration Sup-
port Mechanism, was intended to support
member States by:
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a. Off-setting revenues losses arising
from the reduction of removal of tariff
barriers, which would assist Govern-
ments in undertaking the necessary
fiscal adjustments;

b. Mitigating the frictional costs of ad-
justments by improving the efficiency
of domestic markets, facilitating
internal reallocation of resources and
assisting firms in meeting the cost of
compliance with new obligations;

c. Enhancingthe competitiveness of
industries and taking advantage of
new market opportunities through
support for productive infrastruc-
tures and investment in developing
new products, processes and tech-
nologies.

The Agreement Establishing the African
Continental Free Trade Area borrowed
lessons from this best practice in adopt-
ing its own adjustment facility. The SADC
adjustment measures also constitute best
practices within the African Continental
Free Trade Area for assessing the readiness
of member States to undertake further lib-
eralization commitments relating to sensi-
tive and excluded products.

B. Trade Facilitating
infrastructure

The role of infrastructure, comprising both
hard and soft varieties — physical infra-
structure and soft policy and services —in
boosting intraregional trade cannot be over-
stated. This is because better infrastructure
helps to facilitate trade by cutting down on
the cost and time of movement of goods
and services. The SADC Corridor Manage-
ment Strategy was approved in 2008 and
has served as the basic framework for co-
operation and coordination in transport in-
tegration. The strategy focuses on develop-
ing legal instruments for joint governance of
corridors; institutional frameworks for joint
and coordinated management of transport
corridors; and the prioritization and imple-

mentation of critical corridor transport and
logistics infrastructure (SADC, 2021).

In a bid to facilitate intra-SADC trade, co-
operation on infrastructure projects among
partner States has been of key importance.
For example, Botswana and Zambia have
jointly invested in the Kazungula bridge
across the Zambezi River that links the two
countries and was opened by the Heads

of State of the two countries in May 2021
(African Development Bank, 2021). The
bridge has since replaced the longstanding
slow ferry service across the river and, as

a result, lorries on subregional routes can
now cross the river in a few hours or less,
rather than the previous period, from three
days to a week. The bridge is also able to
boost trade between the two countries, as
more than 250 lorries a day should be able
to cross the Zambezi instead of the hand-
ful that were able to cross before (African
Union, 2021). Furthermore, the opening

of the Kazungula bridge also means that
lorries can avoid using the biggest crossing
between the ports and factories of South
Africa and the rest of Southern Africa, Beit
Bridge, which is also one of the most con-
gested borders in Africa and has often led
to increased transport costs (African Devel-
opment Bank, 2021). This has resulted in a
reduction in transport costs, an increase in
the security of cargo and the availability of
an alternative route for trade to the sea for
inland markets.

One-stop border posts represent another
key example of trade-facilitating infrastruc-
ture between Botswana and Zambia. The
Kazungula one-stop border post, which
connects Botswana and Zambia, has
eased congestion at border crossings and
boosted trade on the continent’s busiest
corridor, namely, the North-South corridor
that stretches from the port of Durban in
South Africa to the Democratic Republic of
the Congo (African Union, 2021). Accord-
ingly, as the Agreement Establishing the
African Continental Free Trade Area enters
its implementation phase, States parties



should emulate this example and leverage
cooperation on infrastructure to support
intraregional and intra-Africa trade.

C. Leveraging partnerships to
promote the movement of
persons

Under the article 104 of the Treaty Estab-
lishing the East African Community, the
partner States agreed to adopt measures
to achieve the free movement of persons,
labour and services and to ensure the
enjoyment of the right of establishment and
residence of their citizens within the com-
munity. Furthermore, under article 7 of the
Protocol on the Establishment of the East
African Community Common Market (EAC
Common Market Protocol), partner States
guarantee the free movement of persons
who are citizens of the other partner States,
within their territories, while, under article
10, partner States guarantee the free move-
ment of workers who are citizens of the
other partner States within their territories.
As aresult, currently, EAC partner States,
without discrimination, allow the free entry
and exit of one another’s nationals into and
from their respective territories, without a
visa, and ensure their free movement and
stay within the State for a renewable period
of up to six months. This provision has also
been supported by the internationalization
of the East African passport, which was
launched and operationalized in 2017 (Afri-
can Union, 2019).

It may therefore be argued that free move-
ment has enabled EAC to make significant
progress in the area of social integration.
Accordingly, in order to ensure effective
implementation, the States parties to the
Agreement Establishing the African Con-
tinental Free Trade Area can draw lessons
from EAC and make the ratification and im-
plementation of the African Union Protocol
for Movement of Persons part of the pack-
age of instruments governing the Area. This
should be tied to the Agreement ratification
and implementation process.
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In an endeavour to ease the movement of
persons, in particular informal cross-bor-
der traders who often lack passports,

from 1 January 2014, Kenya, Rwanda and
Uganda began allowing the uses of their
respective national identity cards as official
travel documents, enabling their citizens
to travel among the three countries. Under
this arrangement, travellers simply have

to present their identity cards to immigra-
tion officers at border posts to verify their
validity before being issued with a stamped
coupon to cross the border (Trademark
Africa, 2017). In a bid to ensure inclusive
intra-African trade, other States parties to
the Agreement Establishing the African
Continental Free Trade Area could, on a
collective or bilateral process, replicate this
process and cooperate in the recognition
of national identity cards as travel docu-
ments.

While the SADC Protocol on Facilitation

of the Movement of Persons is not yet
operational, having received insufficient
ratifications by member States, bilateral
agreements enabling the granting of three-
month visas have been explored (African
Union, 2019). In the context of the African
Continental Free Trade Area, where, with
only 30 signatures and 4 ratifications (Mali,
Niger, Rwanda and Sao Tome and Principe),
the Protocol on Free Movement of Persons,
Right of Residence and Establishment has
still to enter into force, States parties to the
Agreement can emulate SADC and negoti-
ate bilateral agreements enabling free visas
and work permits, as a temporary measure
to facilitate implementation of the Agree-
ment’s provisions among themselves.

ECOWAS, like EAC, is among the regional
economic communities that have made
the most progress in not only adopting legal
frameworks such as the abolition of visas,
the establishment of community pass-
ports and facilitating the free movement of
persons but also by signing, ratifying and
fully implementing them (African Union,
2019). Unlike EAC, however, ECOWAS has
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regarded social integration through the
free movement of persons as a priority
since its creation and this desire has been
supported by the creation of the ECOWAS
community passport and the ECOWAS
biometric identity card (African Union,
2021). Currently, ECOWAS citizens enjoy
visa-free movement within the regional
economic community, a freedom support-
ed by the conversion of national passports
into ECOWAS subregional passports, which
are already being used by seven partner
States (African Union, 2019). Furthermore,
with the signing in May 1979 of the Proto-
col Relating to Free Movement of Persons,
Residence and Establishment, ECOWAS
developed many programmes on gender,
education, health, youth and women’s
empowerment, in order to support social
integration within the subregion. It is no
wonder that ECOWAS is lauded as an Afri-
canregional economic community that has
maintained a long-standing regime for the
free movement of persons that facilitates
cross-border services flows (Luke, 2023).
With implementation of the Agreement
Establishing the African Continental Free
Trade Area threatened by limited imple-
mentation of its provisions on the move-
ment of persons, ECOWAS can serve as the
best example which can be emulated to
support trading in services under the Afri-
can Continental Free Trade Area regime.

D. Leveraging digitalization to
expedite financial payments
within the Southern African
Development Community

The SADC real-time gross settlement
system was developed with the major
objectives of facilitating intraregional trade
for member countries, lowering the cost of
cross-border payment through the provi-
sion of a cheaper payment mechanism,
and improving the efficiency of cross-bor-
der payments through the reduction of
settlement times (Bank of Zambia, 2016).
As aresult, the real-time gross settlement

system has facilitated intra-SADC trade

by reducing the settlement of subregional
financial transactions from between two
and three days to 24 hours (African Union,
2019). The pan-African payment system
under the African Continental Free Trade
Area can therefore leverage the real-time
gross settlement system to boost its effi-
ciency in the subregion in a bid to expedite
intra-African trade payments.

E. Promoting industrialization
within the Southern African
Development Community

SADC member States have been pursuing
programmes aimed at deepening the level
of regional integration through the creation
of higher value tradable goods, leveraging
the rich natural resource endowments

of the Community’s member States. The
SADC integration agenda has been revised
to place industrialization and trade liberal-
ization at the forefront. This transformation
has been seen as a way of realizing better
value from the subregion’s rich natural re-
source endowments, in order to raise the
standards of living for citizens of the sub-
region and eliminate poverty (ECA, 2020).
The 48-year industrialization strategy and
road map (2015-2063) is aligned with
Agenda 2063: The Africa We Want, of the
African Union. The road map and strategy
are hinged on industrial development and
market integration, and infrastructure in
support of regional integration. These are
critical pillars which support implemen-
tation of the Agreement Establishing the
African Continental Free Trade Area and
which can be emulated by other regional
economic communities.

F. Leveraging mutual recogni-
tion agreements to promote
trade in services

In a bid to facilitate the movement of
professional services, the EAC Common
Market Protocol requires partner States to



harmonize and mutually recognize aca-
demic and professional qualifications,
experience obtained, requirements met,
and licences or certificates granted in oth-
er partner States. As of 2022, four mutual
recognition agreements, covering accoun-
tants (auditing), architects (excluding the
Architects’ Association of Tanzania), en-
gineers and veterinary professionals have
been signed by the private sectors and
professional boards of the partner States
(Kago and Masinde, 2017). Furthermore,
negotiations on mutual recognition agree-
ments for lawyers and surveyors are still in
progress (African Union, 2019).

This process has been further boosted

by Kenya, Rwanda and Uganda scrap-
ping work permit fees for their respective
nationals seeking employmentin one
another’s territory (Trade Law Centre,
2015). By doing this, the three countries
have managed to facilitate the right of
establishment, the right of residence and
access to the labour market for their citi-
zens across the three States. Accordingly,
in order to effectively implement trade

in the selected services sectors, States
parties to the Agreement Establishing the
African Continental Free Trade Area and
private sector bodies can draw lessons
from EAC in designing and implementing
mutual recognition agreements. This is
particularly critical, given that the African
services industry has increased signifi-
cantly in the light of rapid urbanization and
now accounts for a growing share of GDP
and employment.

G. Cooperationin trade facili-
tating infrastructure

In 2015, the EAC Heads of States assent-
ed to the EAC One Stop Border Posts Act,
2016, whose major purpose is to promote
a coordinated approach to facilitating
trade, the movement of people and im-
proving security at border crossing points
throughout the subregion, by reducing the
number of stops made at border cross-
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ings. Currently, EAC has over 16 such
border posts that are operational with
trained personnel, and this has resulted

in a significant reduction in the time taken
by travellers and by lorries at the borders,
cutting it from several days to between 1.5
and 30 minutes on average, respectively
(EAC, 2018).

In addition to the one-stop border posts,
cooperation between EAC partner States
in trade-facilitating infrastructure has been
evident in the construction of ports, roads
and railways. For example, the Lamu Port—
South Sudan-Ethiopia-Transport Corridor
Programme is the largest and most ambi-
tious infrastructure project in East Africa,
bringing together Kenya, Ethiopia and
South Sudan (African Union, 2021). Kenya
is also building a railway from Mombasa
to Malaba on the country’s western border
with Uganda, while the United Republic

of Tanzania is taking comparable steps to
link the country with Rwanda and Uganda.
The United Republic of Tanzania is also
constructing a standard gauge railway line
covering the 2,561 km distance from Dar
es Salaam to the shores of Lake Victoria,
connecting the country with Kenya (Afri-
can Union, 2021).

Furthermore, in 2021, Uganda signed a
$330 million agreement with the Demo-
cratic Republic of the Congo, pursuant

to which the former is to build 223 km of
roads in the Democratic Republic of Con-
go in order to improve trade between the
two countries (Rogers, 2021). As of March
2022, construction of the 125-kilometre
Kasindi-Beni-Butembo road in the Demo-
cratic Republic of the Congo had already
commenced (Ashaba, 2022). In addition,
negotiations are currently under way be-
tween Burundi and the United Republic of
Tanzania on the laying of 282 kilometres of
electrified standard gauge railway line that
will initially connect the two countries and
pass through the Democratic Republic of
the Congo (Trademark Africa, 2023).
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Another commendable example of
trade-supportive infrastructure at the EAC
levelis the East African payment system.
This is a cross-border system that facili-
tates the transfer of funds within EAC and
works by ensuring that transactions are
charged at the same rate as local trans-
actions in the real time gross settlement
systems of respective partner States.
Currently, the participating countries are
Kenya, Uganda and the United Republic
of Tanzania, with Burundi, the Democratic
Republic of the Congo, Rwanda and South
Sudan yet to join (Monye and Monye,
2022), while EAC has already embarked on
preparations for an integrated single pay-
ment system for the subregion. Given the
need for infrastructure to support intra-Af-
rican trade, States parties to the Agree-
ment Establishing the African Continental
Free Trade Area can draw lessons from
EAC partnerships and cooperate in putting
in place the much-needed infrastructure.

H. Cooperationin tourism de-
velopment

The role of tourism in promoting trade in
services, generating employment for youth
people and revenue for Governments can-
not be overstated. For instance, the SADC
tourism programme serves as a road map
to guide and coordinate the development
of a sustainable tourism industry in the
subregion and to facilitate the removal

of barriers to tourism development and
growth. In a bid to promote tourism by
facilitating the seamless movement of
tourists, Kenya, Rwanda and Uganda,
through a coalition of the willing, agreed
on the issuance of a single tourist visa,
with Kenya taking 40 per cent of the result-
ing revenues, and the rest split between
Rwanda and Uganda (African Union,
2019). This initiative has eased the rather
often cumbersome immigration proce-
dures for tourists among the cooperating
countries and facilitated prospects for
future cooperation in other tourism-sup-
portive infrastructure. As tourism (hotels

and restaurants, travel agencies and tour
operators, and tourist guide services) has
been earmarked as a priority area for the
African Continental Free Trade Area under
trade in services, States parties should
emulate the initiative between Kenya,
Rwanda and Uganda and deepen their
cooperation in tourism development, in
particular through the issuance of single
tourist visas.

I. Mechanisms to eliminate
non-tariff barriers

In a bid to eliminate non-tariff barriers,
EAC enacted its Elimination of Non-Tar-

iff Barriers Actin 2017. The Act provides
five mechanisms for the elimination of
non-tariff barriers, namely, the establish-
ment of national non-tariff barrier monitor-
ing committees in all partner States; the
establishment of subregional non-tariff
barrier monitoring committees; an EAC
time-bound programme for the elimination
of identified and reported non-tariff barri-
ers (launched in 2009); the elimination of
non-tariff barriers by mutual agreement;
and a web-based system on the elimina-
tion of non-tariff barriers (EAC, 2020). Fur-
thermore, working in partnership with the
East African Business Council, the EAC
secretariat has established a mechanism
to identify, monitor and resolve non-tariff
barriers as they arise. EAC has also trained
supply chain stakeholders in cross-border
trade to identify and report non-tariff bar-
riers directly through online or SMS-based
tools (Eurallyah, 2021). As a result, to date,
230 non-tariff barriers have been resolved
cumulatively (EAC, 2020).

One of the largest hurdles that will need

to be surmounted in the implementation
of the Agreement Establishing the African
Continental Free Trade Area, if trade under
the regime is to be realized, is the elimina-
tion of non-tariff barriers. While the African
Continental Free Trade Area has an online
portal for reporting on non-tariff barriers,

it could learn lessons from EAC on simpli-



fying the identification of such barriers, on
their reporting and monitoring through use
of mobile phones and on their eventual
elimination. It could also borrow experi-
ences from EAC on swift mechanisms for
the elimination of non-tariff barriers by
leveraging the deployment of national and
subregional committees on the monitoring
and elimination of non-tariff barriers.

J. Establishing regional
trade-Ffacilitating institutions

Regional trade-facilitating institutions play
a crucialrole in promoting economic inte-
gration and facilitating trade among part-
ner States. This is because they create a
platform for dialogue, cooperation and the
harmonization of policies, leading to the
development of common trade rules, re-
moval of barriers and the enhancement of
cross-border trade, benefiting participat-
ing countries. These include institutions
for providing development finance such as
the Development Bank of Southern Africa
for SADC and the Trade and Development
Bank for COMESA. Others include the
proposed SADC Development Fund and
the COMESA Fund. In addition, there are
key private sector institutions active in this
area such as the SADC Business Council
and the COMESA Business Council.

It is beneficial for African regional eco-
nomic communities to put in place dedi-
cated trade facilitation monitoring institu-
tions so as to pave the way for seamless
implementation of the Agreement Estab-
lishing the African Continental Free Trade
Area.

K. Key trade-facilitating
systems

In addition to effective institutions, COME-
SA and SADC have putin place a number
of notable systems aimed at facilitating
the movement of goods and services.
Prominent among these systems are the
COMESA Foreign Exchange Centre, with
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its subregional payment and settlement
system, the COMESA virtual trade facilita-
tion system and the communities’ non-tar-
iff barriers monitoring systems (African
Union, 2019). The COMESA virtual trade
facilitation system has been key in facili-
tating the management and monitoring of
the movement of goods efficiently and in
real time; while the subregional payment
and settlement system has seen a reduc-
tion in transaction and operational costs
and brought about a switching of relation-
ships for trade transactions from those
between commercial banks and foreign
correspondents to relations between
commercial banks and central banks, thus
significantly cutting the cost of intraregion-
al trade transactions among the nine
implementing countries (COMESA, 2022).
In addition, the Regional Customs Transit
Guarantee is a customs transit regime
designed to facilitate the movement of
goods under customs seals in the COME-
SA subregion and to provide the required
customs security and guarantee in the
transit countries (Mokua, 2021b).

L. Common Market for Eastern
and Southern Africa Compe-
tition Commission

Established under article 6 of the COMESA
Competition Regulations, under the Treaty
Establishing the Common Market for
Eastern and Southern Africa, the COMESA
Competition Commission commenced

its operations in 2013 and is mandated to
ensure fair competition and transparency
among economic operators in the subre-
gion. This is achieved through monitoring
and investigating anti-competitive prac-
tices of undertakings within the Common
Market and mediating disputes between
member States concerning anti-competi-
tive conduct.

The COMESA Competition Commission is
the first regional competition authority in
Africa and the third in the world, after the
European Competition Authority and EAC
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Competition Authority. Its key achieve-
ments since its inception include the
investigation of over 360 merger cases, the
companies involved in which had an ag-
gregate turnover of over $210 billion in the
Common Market, representing the amount
of business generated from the Common
Market. It has also investigated 40 cases
of restrictive business practices in the last
10 years since its inception (COMESA,
2023). The planned competition policy and
board to be created under the Protocol

on Competition Policy to the Agreement
Establishing the African Continental Free
Trade Area can benchmark and build on
these key successes in order to ensure fair
competition during implementation of the
Agreement.

M. Cooperationin Internetin-
Frastructure by the Economic
Community For Central Afri-
can States

The role of Internet infrastructure in facil-
itating trade within the regional economic
community cannot be overemphasized.
Internet infrastructure plays a vital role in
intraregional trade by facilitating seamless
communication, data exchange and online
transactions within a region. Reliable and
efficient Internet connectivity enables
businesses to reach markets, engage

in e-commerce, share information and
collaborate, fostering economic growth,
market integration and increased trade
opportunities within the subregion.

The Economic Community for Central Afri-
can States offers one of the best examples
of cooperation within a regional economic
community in building a trade-facilitating
Internet infrastructure, as evidenced in the
Community’s high-bandwidth optical fibre
infrastructure development programme
currently under implementation, aimed

at connecting all ECCAS member States
with high-speed telecom infrastructure.

In February 2023, under this programme,

the laying of a 935 km cable line linking the
Central African Republic with the Congo
and Cameroon was finalized (Kassouwi,
2023). Given that the African Continental
Free Trade Area is being launched in the
era of digitalization and is furnished with

a protocol on digital trade, strengthened
partnerships within and between the re-
gional economic communities in the area
of Internet infrastructure will go a long way
towards harmonizing trading under the
Area regime.

N. European Union

Comprising 27 member States, the Euro-
pean Union remains one of the best exam-
ples of trade facilitation between disparate
nations and has been benchmarked by
many regional economic communities. In
2021, the European Union was the world’s
region with the highest proportion of intra-
regional trade, measuring 68 per cent of
its total trade (UNCTAD, 2023b). Added to
which, the European Union is the world’s
largest trading block, accounting for about
15 per cent of world trade, worth close to

4 trillion euros (European Commission,
2022). As laid out in the following sections,
a number of critical best practices can be
borrowed from the European Union.

1. Customs Union and Common
Market

Established in 1968, the Customs Union
is one of the European Union’s earliest
achievements, requiring all European
Union members to apply the same tariffs
to goods imported into their territory from
the rest of the world and to apply no tariffs
internally among themselves (European
Commission, 2022). Together with the
Common Market, this has created a single
market consisting of almost 450 million
consumers and representing 18 per cent
of the world’s GDP (Rasi and Wood, 2023).

The establishment of the Customs Union
and the Common Market has led to in-



creased trade flows and economic growth
within the European Union. It is therefore
no wonder that trade in goods makes up
25 per cent of the European Union’s GDP
and services account for over 70 per cent.
Operating 24 hours and 365 days a year,
processing 691.5 million import declara-
tions, 17.5 million transit movements and
486.3 million export declarations, in 2021,
the value of European Union trade with
other countries amounted to 4.3 trillion
euros, accounting for 14 per cent of world
trade, while up to 56 million jobs in the Eu-
ropean Union are dependent on intra-Eu-
ropean Union trade (Bublitz, 2018). The
European Union single market provides a
good case in arguing for the consolidation
of regional integration. With the creation of
an African customs union envisaged under
the African Continental Free Trade Area,
the European Union can be emulated in
the policies, institutions and management
of that customs union and the associated
common market.

2. Introduction of the euro

Introduced as cash in 2002 and currently
used by over 340 million European Union
citizens in 20 countries, the euro has
eliminated the risk of currency fluctuation
and exchange costs and strengthened
intra-European Union trade. It has also
mitigated the impact of external shocks
on the economies of the euro area and led
to deeper integration. This has protected
consumers and businesses within the
euro area from costly swings in currency
markets, which in some countries have the
effect of undermining confidence, discour-
aging investment and causing economic
instability. It can also be argued that the
euro has fostered economic integration,
boosted trade volumes and encouraged
cross-border investment, leading to
increased business opportunities and a
more seamless trade environment within
the European Union. For Africa with its 42
different currencies, the ultimate desire is
to create a payments system that encour-
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ages and facilitates increased intra-African
trade by lowering the costs of having to
rely on foreign currencies. The Pan-African
Payment and Settlement System (PAPSS)
under the African Continental Free Trade
Area can act as a starting point for the cre-
ation of a common African currency.

3. Telephone and digital service

In 2017, following legislative enactments
by the European Union Parliament, the Eu-
ropean Union abolished roaming charges,
meaning that consumers would continue
to be able to use their mobile phones
when travelling abroad in the European
Union with no fees in addition to what they
already paid at home. Furthermore, the
new legislation has ensured that European
Union citizens enjoy the same quality and
speed of mobile connection abroad as

at home. It has also resulted in a surge in
mobile phone use abroad and has been
hailed as a huge success. This is because
roaming providers are obliged to offer the
same roaming quality as that provided do-
mestically if the same conditions are avail-
able on the network of the visiting country
(Karakas, 2016). With high roaming fees
being reported over time as one of the
non-tariff barriers inhibiting intraregional
trade in Africa (Luke, 2023), the European
Union can serve as a good example for the
continent’s regional economic communi-
ties in putting in place single roaming fees.

4. Schengen Area

The Schengen Agreement, signed on 14
June 1985, is the treaty which created
the Schengen Area and led most of the
countries of Europe closer to the abo-
lition of their national borders, with the
aim of building a Europe without borders.
The Schengen Area remains the world’s
largest free travel area in the world, with
some 24 million business trips and 57
million cross-border goods movements
performed within the Schengen Area
each year (Karakas, 2016). By easing the
travel of people, the Schengen Area has

87



88

I Regional integration in Southern Africa

significantly decreased the trade friction
between trade partners and facilitated
intra-European Union trade integration.

As itis the vision of the African Union to
achieve a continent with seamless borders
by 2063, for the management of cross-bor-
der resources and the need to facilitate
easy movement of services and people,
the Schengen Area provides a good best
practice to emulate.

5. Coordinated global trade policy
and negotiation of trade agree-
ments as a bloc

The European Union trade policy owes its
efficacy to its federal structure and to a
common policy concept shared by the 28
Member States. The European Union has
achieved a strong position by speaking
with one voice on the global stage, rather
than acting through a multitude of sepa-
rate trade strategies. The European Union
is responsible for the trade policy of the
member countries and negotiates agree-
ments for them. Speaking thus with one
voice, the European Union carries more
weight in international trade negotiations
than each individual member would. This
has promoted a coherent approach to
trading with third parties — namely, oth-
er countries and subregions —and has
helped to ensure the success of the Euro-
pean Union’s regional integration project.
The regional integration project pursued by
Africa continues to be severely obstructed
by uncoordinated trade negotiations and
the unilateral negotiation of free trade
areas by individual countries with third
parties, processes which challenge the
integration process. In order to promote
policy coherence and advance the imple-
mentation of the Agreement Establishing
the African Continental Free Trade Area,
the example of the European Union could
be emulated.

While there is much to learn from the Eu-
ropean Union, it is important to note that
African regional economic communities
and the African Continental Free Trade

Area secretariat do not have legal and en-
forcement powers like the European Com-
mission. In order to achieve this aim, part-
ner States to the Agreement should ensure
the alignment of their national develop-
ment plans with regional and continental
development frameworks in consultation
with the regional economic communi-

ties and the African Union. Furthermore,
regional economic communities and their
member States should facilitate and coor-
dinate the participation of these States in
the negotiation of legal instruments aimed
at building a common understanding and
position in consultation with the regional
economic communities and the African
Union (African Union, 2019).

O. Association of South-East
Asian Nations

In 2009, ASEAN signed the ASEAN Trade in
Goods Agreement, furthering its commit-
ment to an open and integrated regional
trade. The Agreement is the successor to
the Agreement on the Common Effective
Preferential Tariff Scheme of the ASEAN
Free Trade Area and entered into force in
2010. The Agreement goes beyond tariff
reductions and contains specific provi-
sions on rules of origin, non-tariff mea-
sures, trade facilitation, and sanitary and
phytosanitary measures, and is the main
instrument in realizing the goal of estab-
lishing a single market and production
base in ASEAN, a key pillar of the ASEAN
Economic Community (Economic Re-
search Institute for ASEAN and East Asia,
2021).1n 2022, the ASEAN economic min-
isters strategically launched negotiations
to upgrade the ASEAN Trade in Goods
Agreement (ASEAN, 2022).

The most significant outcome of the
ASEAN Trade in Goods Agreement is the
reduction of the intra-ASEAN trade tariff
to zero for almost all types of goods. In
conseqguence, to date, more than 98 per
cent of all tariff lines have zero rates and
more than 70 per cent of intra-ASEAN



trade is also conducted at most-favoured
nation rates at zero. The Agreement has
supported the creation of the ASEAN
Single Window, which has led to notable
achievements. For example, the Window
makes possible the seamless electronic
exchange of trade documents, such as
certificates of origin and customs decla-
rations, for the customs services of all 10
ASEAN member States (ASEAN, 2020). An-
other example is the ASEAN Trade Repos-
itory, which serves as a single information
source on tariffs, regulations and adminis-
trative procedures.

Where e-commerce is concerned, the
ASEAN e-commerce trustmark framework
is currently being developed to promote

a trusted e-commerce environment and
further enhance cross-border trans-
actions in the subregion by minimizing
information asymmetry between buyers
and sellers. The Association has also put
in place guidelines on consumer protec-
tion in e-commerce, the aim of which is
to provide practical and technical guid-
ance in establishing legal frameworks and
institutional mechanisms to help monitor
and keep in check abusive or unfair online
business practices. All these measures
have enhanced the position of ASEAN in
global trade, with the result that, although
ASEAN accounts for just 3.3 per cent of
the world’s GDP, it produces more than 7
per cent of exports (ASEAN, 2022).

Another best practice to be learned from
ASEAN is the implementation of the ASE-
AN Free Trade Area. The Area was estab-
lished in January 1992 to eliminate tariff
barriers among the countries of South-
East Asia, with a view to integrating the
ASEAN economies into a single produc-
tion base and creating a regional market
of 500 million people. As a result, the
elimination of tariffs and non-tariff barriers
among the ASEAN members has catalysed
greater efficiency in production and long-
term competitiveness. Most intra-ASEAN
trade consists in supplying chain-related
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trade in parts and components that, in
any event, mostly travel duty-free (ASE-
AN,2022).

For the African Continental Free Trade
Area, lessons may be drawn from ASEAN
with regard to achieving industrialization
by boosting regional value chains. It can
therefore be argued that the decision to
ensure coherence between the African
Continental Free Trade Area tariff reduc-
tions and WTO liberalization provisions
has supported value chain-driven trade
because final markets for the finished
goods lie predominantly in industrial
country markets outside the subregion.
For the African Continental Free Trade
Area, which is still in its infancy, some best
practices from ASEAN could go a long way
in supporting its effective implementation.

P. Southern Common Market

Established in 1991 under the Asuncion
Treaty with the purpose of building a
common market, the Southern Common
Market (MERCOSUR) is the world’s fifth
largest bloc, with an estimated population
of 270 million inhabitants, a GDP of about
$5.1 trillion and accounting for over 50 per
cent of all South American imports and
exports (MERCOSUR, 2023). MERCOSUR
is a type of trade bloc known as a customs
union, in which member countries trade
freely among themselves and impose a
common external tariff on imports from
non-member countries. Since its estab-
lishment, a number of outstanding best
practices have been realized. For example,
in June 2000 the member countries agreed
to establish joint fiscal, public-sector debt
and price targets, along with a process of
convergence towards those targets. As
aresult, an ex-ante monitoring system

of the convergence trajectory of each
country to the stipulated targets has been
established by the treasury ministers and
central bank chairs of the relevant mem-
ber States (Termansen, 2016). A key issue
here is that MERCOSUR has gone beyond
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trade to macro-economic and fiscal policy
cooperation, as these have an extensive
impact on the nature of intra-regional
trade.

Another good practice in MERCOSUR
consists in the MERCOSUR Residence
Agreement. Signed in 1991, the Agree-
ment ensures the granting of residence
and work permits to citizens of signatory
States with no requirements other than
nationality, upon presentation of a val-

id passport, birth certificate and police
clearance certificate. Under this Agree-
ment, beneficiary citizens may apply for a
temporary residence permit of up to two
years in another country of the bloc and
may apply for permanent residence before
the expiration of the temporary residence
permit. Moreover, the agreement charges
States to ensure that the beneficiaries

of the Residence Agreement enjoy the
same rights and civil, social, cultural and
economic freedoms as nationals of the
host country. This has not only eased the
movement of labour but also facilitated
trade in services within MERCOSUR. This
is a best practice that can be emulated in
the African Continental Free Trade Area,
so as to fast-track its implementation of
trade in goods and services, including the
free movement of people (ILO, 2017).

While MERCOSUR does not have a com-
mon foreign trade policy, it has arule
requiring that trade agreements with
non-members be negotiated with the
group as a whole, as this helps preserve its
customs union. While this rule is currently
being challenged by such individual mem-
ber States as Argentina and Uruguay, it has
helped preserve intra-MERCOSUR trade
and integration, which is an important
driving force of growth (Chambers, 2021).
For Africa, where trade within the regional
economic communities and implementa-
tion of the Agreement Establishing the Afri-
can Continental Free Trade Area are being
threatened by individual negotiations of
free trade agreements with third parties,
MERCOSUR offers a good example of how
to negotiate free trade agreements with
third parties as a bloc.

In conclusion, the highlighted best prac-
tices currently adopted in each of the
examined individual regional economic
communities may be scaled across Africa.
By emulating the above-mentioned best
examples, the African Union and the Af-
rican Continental Free Trade Area secre-
tariat can not only save limited resources
but also help in accelerating the African
integration process in general and intra-Af-
rican trade and investment in particular.
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The present chapter discusses the oppor-
tunities for regional integration in Southern
Africa and the associated challenges, and
also considers how the subregion can
leverage the African Continental Free Trade
Areato deepen and widen its regional inte-
gration agenda.

A. Opportunities For regional
integration

One of the benefits of regional integration in
Southern Africa is the opportunity it cre-
ates for economic integration and market
development. The raison d’étre of regional
trade agreements is to provide members
with preferential access to the markets of
all member countries and, in so doing, to
support regional trade in intermediate and
final goods (UNCTAD, 2019b). In Southern
Africa, economic integration has contribut-
ed to gradual structural change, economic
development and market integration, with
the potential of ultimately leading to large
markets and economies of scale. By allow-
ing some domestic production to be re-
placed by intra-regional imports, economic
integration in the Southern African subre-
gion has encouraged specialization and
enhanced light manufacturing as a step
towards industrialization through the joint
production of goods and services (SADC,
2019). This has the potential to strengthen
the political will of partner States to im-
plementing their commitments under the
SADC subregional market, while the ob-
jectives of regional trade agreements such
as the Agreement Establishing the African
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Continental Free Trade Area (including re-
gional industrialization, regional structural
transformation, regional economic diver-
sification and enhanced regional trade)
remain unhindered. The implementation
of the Agreement Establishing the African
Continental Free Trade Area in Southern
Africa can be assured through the advanc-
es that it brings in economic integration and
regional value chains in the manufacturing
sector, among other areas.

Regional integration has also promoted the
transfer of technology and expertise within
Southern Africa through intra-regional
economic community investments which
the Agreement can harness to scale up

its implementation within the subregion.
Regional economic communities such as
SADC and COMESA have invested in phys-
ical and digital cross-border infrastructure,
in the form of transport and digital commu-
nications systems, which are fundamental
to trade in the subregion (OECD, 2017).
Regional integration has also included co-
operation in energy, water and sanitation,
meteorology and digital health tracking in-
frastructure, all of which have proved to be
critical components of regional infrastruc-
ture during pandemics and other health
crises (African Union, 2021).

Technology transfer is critical to boosting
industrialization and the diversification of
production. In Southern Africa, technolo-
gy transfer has led to diversification in the
range of goods produced within countries
in the subregion and created greater possi-
bilities for intraregional trade (SADC, 2017).
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This can provide a good starting point for
operationalizing the African Continental
Free Trade Area, which is expected to in-
crease intra-African trade flows and ulti-
mately lead to potentially higher economic
growth in the future. Moreover, for individ-
ual Southern African countries with higher
levels of manufacturing development, the
Area can play a greater initial role in leading
the development of regional value chains
not only in Southern Africa but also at the
continental level. Furthermore, by building
on the current industrialization benefits in
Southern Africa, partner States can boost
intra-African trade under the Agreement
Establishing the African Continental Free
Trade Area by increasing the economic
viability of industrialization on the continent
and accelerating structural transformation,
with commensurate positive effects on
product diversification.

Another opportunity that regional integra-
tion in Southern Africa offers to both the
subregion and to the African Continental
Free Trade Area is increased regional trade
and investment flows. For example, in a bid
to facilitate intra-regional trade, SADC has
introduced digitalized certificates of origin,
which have saved traders time and reduced
the costs of transactions. A study by the
German Agency for International Devel-
opment (GlZ) indicates that, in Eswatini,
for example, by using the digitalized cer-
tificates, traders have saved an estimated
total of 957,354 euros and 6,315 days. By
leveraging partnerships with development
entities, SADC has been able to tackle eight
critical non-tariff barriers on agricultural
products like wine and pharmaceutical
products and the elimination of these bar-
riers has led to cost savings for the SADC
private sector of approximately 20 million
euros. The SADC Protocol on Trade in
Services adopted in 2022 paved the ground
for the liberalization of trade in six priority
service sectors, namely, communications,
construction, energy, financial services,
tourism and transport (GIZ, 2023).

With regard to investment, the SADC sec-
retariat has developed a model bilateral
investment treaty, with a view to harmo-
nizing such treaties across the subregion
and helping member countries in designing
them (OECD, 2017). The secretariat has
also worked in partnership with OECD and
the New Partnership for Africa’s Develop-
ment, to accelerate the harmonization and
implementation of investment policies in
the subregion. Accordingly, in its endeavour
to boost trade and investment flows, the
Agreement Establishing the African Conti-
nental Free Trade Area can leverage SADC
in its implementation.

SADC and COMESA have also boosted
infrastructure developmentin the subre-
gion, such as that outlined above, with their
respective regional infrastructure devel-
opment master plans, designed to guide
developmentin key infrastructure such as
road, rail and ports and also to serve as
frameworks for planning and cooperation
with development partners and the private
sector. The African Continental Free Trade
Area can bolster this existing cooperation
by scaling up intra-regional investments

in critical trade-facilitating infrastructure
through a coordinated regional investment
approach.

Regionalintegration is also valued for its
potential to create employment opportu-
nities. By supporting product and market
diversification and labour mobility, regional
integration can generate jobs across the
supply chains for the increasing number of
young people in the Southern African sub-
region and on the continent. For example,

in COMESA and SADC, regional integration
has created significant jobs in agriculture,
manufacturing and services sectors across
all supply chains (African Union, 2021).

This has led to significantimprovements in
citizens’ welfare and the social performance
of the regional economic communities. For
Southern Africa, the African Continental
Free Trade Area is projected to create anoth-
er two million new jobs, opening up new op-



portunities in sectors with a predominance
of female labour, thereby contributing to
women’s economic empowermentin the
subregion (COMESA, 2021). Consequent-
ly, regional integration has the potential to
augment the social welfare performance
of the Agreement Establishing the African
Continental Free Trade Area in job creation,
by building on the already existing jobs and
improving the welfare returns. Moreover,
these new jobs, created thanks to the Afri-
can Continental Free Trade Area, combined
with policies that address gender barriers,
will provide an opportunity to narrow the
gender income gap.

Another opportunity stemming from re-
gional integration is the promotion of policy
harmonization among partner States. This
is because regional integration has long
been an important instrument for African
Governments, enabling them to cooperate
and harmonize their policies, in order to
achieve sustainable development. Both

in COMESA and SADC, a particular focus
has been placed on the harmonization

of political, financial and socioeconom-

ic policies and plans of member States,
beyond just trade and investment policies.
Sectoral policy harmonization plays a key
role in regional integration, because it
facilitates the implementation of decisions
and plans by ensuring the commensurate
commitment of resources (both human
and financial) and time to a shared plan or
policy. With the Agreement Establishing the
African Continental Free Trade Area com-
mencing its implementation in Southern
Africa, policy harmonization will be critical
in advancing the depth and speed of its
implementation.

Lastly, another critical opportunity arising
from regional integration is its potential to
strengthen the voices of small countries
that often face disadvantages in dealing
with the rest of the world, because of their
low bargaining power and high negotiation
costs. Regional integration in Southern
Africa has enabled the States of the sub-
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region to form a common front and speak
with a stronger voice, which they have used
to engage the rest of the world in reshaping
the global economic, financial and political
systems (African Union, 2021). Evidence
has shown that closer trade links among
economies have the potential of strength-
ening their capacity to participate in world
trade. This is because regional integration
helps such countries to overcome the
obstacles caused by the relatively small
size of their domestic markets by offering
producers opportunities to realize greater
economies of scale and benefit from the
establishment of regional infrastructure (Af-
rican Union, 2021). With the African Con-
tinental Free Trade Area there is immense
potential to harness this collective ap-
proach by giving countries in COMESA and
SADC a common front and enabling them
to assert their interests from a stronger and
more confident position in the global mar-
ket and international economic relations.

B. Challenges to regional
integration

While strides have been made towards
realization of the objectives of regional
integration in Southern Africa, a number of
challenges persist. These challenges, un-
less addressed, will also limit the effective
realization of opportunities created by the
African Continental Free Trade Area.

One of the core challenges is the weak
productive capacities and limited econom-
ic diversification of member States of the
Southern African regional economic com-
munities. These weak productive capaci-
ties and limited economic diversification
constrict the range of intermediate and final
goods that can be traded and potentially in-
hibit the fuller development of regional val-
ue chains (UNCTAD, 2019b). For instance,
as noted by OECD (2017), 10 out of the 16
countries are exporting natural or cultured
pearls, precious or semi-precious stones,
and precious metals in their top 10 export
products. Their manufacturing exports are

95



96

I Regional integration in Southern Africa

also very similar, for instance, machinery
and mechanical appliances. Limited diver-
sification has led to the SADC countries
being more integrated in global value chains
than in regional ones, as most of the foreign
value added embedded in exports comes
from outside the subregion. Furthermore, it
has led to unnecessary competition rather
than cooperation, as evidenced by trade
wars and non-tariff barriers.™®

Weak production capacities have also
resulted in low utilization of the available
regional markets by the private sector,
owing to its limited capacity to sustainably
meet the product standards and volume
demands. Itis no wonder that intra-SADC
trade is only 10 per cent of the Communi-
ty’s total trade, well below the level of 24
per centin ASEAN and 68 per centin the
European Union (Chidede, 2017). This low
utilization is also due to competition and
the prevalence of non-tariff barriers that,
in the view of some critics, are imposed by
SADC member States which prioritize trade
with external countries rather than invest
in increasing trade at a subregional level
(Mlambo and Mlambo, 2018).

Accordingly, addressing supply-side con-
straints and weak productive capacities

is a policy imperative in Southern Africa,
with the aim of boosting intraregional trade
through the development of a regional value
chain. This is because countries that have
more diversified exports tend to have higher
shares of intra-African exports than coun-
tries that have less diversified exports (UNC-
TAD, 2019b). In order for the private sector
to maximize the available opportunities, im-
plementation of the Agreement Establishing
the African Continental Free Trade Area in
Southern Africa should go hand in hand with
the building of productive capacities, the
acceleration of structural transformation
and the unleashing of the potential of the
private sector in the subregion.

High non-tariff-related trade costs have
also inhibited the competitiveness of firms
and economies in Southern Africa. Such
high trade costs, related to business and
trade facilitation, can be explained in terms
of the hard and soft infrastructure deficits
in Southern Africa that have an impact both
on transport and transit costs, and also on
at-the-border and behind-the-border costs.
These can also be explained in terms of
non-tariff measures that act as non-tariff
barriers which, in Southern Africa, have
raised trade and transaction costs for busi-
nesses (ECA, 2019). Countries in Southern
Africa face large trade costs, associated
with their hard and soft infrastructure
deficits in energy, transport, information
and communications technology, logistics
performance and other domains, complex
customs and administrative procedures
and other obstacles to moving goods
across borders and delivering them to the
final point of sale. For example, 80 non-tar-
iff barriers including cumbersome domes-
tic customs requirements and inadequate
internal and cross-border infrastructure re-
main unresolved in both SADC and COME-
SA (COMESA, 2023). Non-tariff barriers
pose additional direct or indirect costs and
time for the import and export of goods and
constrain the competitiveness of traders.
Moreover, they tend to hit small and medi-
um-sized enterprises harder, as these often
lack the appropriate resources to deal with
non-tariff barriers. The deepening of trade
in Southern Africa, at the levels of both the
existing regional economic communities
and the African Continental Free Trade
Area, will largely depend on the ability of
partner States in the regional economic
communities easily to monitor, detect and
resolve non-tariff barriers.

Monocultural agro-based economies with
limited value addition are another chal-
lenge to regional integration in the Southern
African subregion. With the exception of
South Africa, the SADC national economies

18 An example of these trade wars is the refusal, reported by Eswatini, of some fellow States members of

SADC to import its sugar.



are largely monolithic, produce mainly raw
materials and have an urban-rural duality,
with a lack of full integration of the two
sectors. Partly as an enduring legacy of co-
lonialism and partly as a result of a lack of
vision by the political leadership, Southern
African countries continue to produce raw
materials for export to their former colonial
powers (Mlambo and Mlambo, 2018). As
they primarily play the role, in global eco-
nomic structures, of producers of raw ma-
terials, produce more or less the same raw
goods, and are in need of more or less the
same manufactured goods, intraregional
trade among them, a necessary condition
for integration, is rendered impossible.

For example, Mozambique produces
cashew and cotton, while Zimbabwe also
produces cotton and tobacco, yet their
greatest need now is technology, comput-
ers, cars and other manufactured goods,
which neither produces. Similarly, Angola,
Botswana and the Democratic Republic of
the Congo all produce diamonds, yet none
of these countries can even process them
or manufacture the machinery to mine the
diamond (OECD, 2017). This has led to

the emergence of non-tariff barriers and
trade blockages in terms of export surges,
slowing down regional integration efforts.
Itis therefore important for the regional
economic communities and States parties
to the Agreement Establishing the African
Continental Free Trade Area to invest in
regional value chains so as to ensure diver-
sified exports.

The pursuit of national interests has been
the major obstacle to regional integration in
Southern Africa and this in turn threatens
effective trading under the African Conti-
nental Free Trade Area regime. Often SADC
member States pursue policies that pro-
mote their interests at the expense of other
members; parochial interests of the ruling
elite have often prevailed over the interests

of the general populations of the subregion.

This contradicts the spirit of cooperation
and unity that SADC espouses and ham-
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pers the development of common values.
Even more serious, virulent nationalism
undermines pan-Africanism, a noble idea
that seeks to unite Africans and which is
the underlying ideology informing regional
integration and the broader African Union
project of building peace, security and de-
velopment on the continent (Chingono and
Nakana, 2009).

For example, the rising waves of xenopho-
bia, often pronounced in the Southern Afri-
can subregion, underpinned by nationalist
ideology, belies this notion of acommon
Southern African personality and clearly
demonstrates the challenges of building
African unity at the grassroots level. Not
only is the celebration of nationalism likely
to cause more hostility than unity between
and among the countries and peoples

of the subregion, but it also leads to in-
compatible policies which are difficult to
harmonize (African Union, 2021). In order
to achieve social integration and facilitate
trade in goods and services, States parties
to COMESA, SADC and the Agreement
Establishing the African Continental Free
Trade Area should address the structur-
alissues of ceding national interests to
regional interests in order to bolster the
regional integration project, given also that
the success of this project is largely a factor
of political will.

The multiplicity and overlapping mem-
bership of regional integration schemes
and mandates have proved to be a key
challenge to the effective implementation
of regional integration in Southern Africa.
Multiple memberships constitute a real
challenge in Southern Africa, in particular
for the establishment of certain integration
instruments such as free trade areas and
customs unions (Luke, 2023). The free
trade areas and customs unions are also
littered with carve-outs for sensitive prod-
ucts that challenge the expected stan-
dards, inevitably impose a huge burden on
the limited administrative and financial ca-
pacities of the States concerned and lead
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to conflicting obligations (African Union,
2021). The membership of SADC countries
in multiple different free trade areas has
made it much harder for customs offi-
cers to establish the precise preferential
tariffs applying to each product (OECD,
2017). It also explains why most member
States find it difficult to adequately meet
their financial obligations under inte-
gration schemes and the failure of such
schemes to effectively implement their
programmes, policies and projects (Luke,
2023).

While the African Continental Free Trade
Area has the potential to address the
multiplicity of memberships, this will also
depend on the extent to which member
States of the Southern African regional
economic communities cease to seek
membership of new regional economic
communities. Desisting from such new
memberships will enable the formulation
of coherent regulatory policies across
many sectors, such as tax, finance and
investment, and the creation of an inte-
grated market, ultimately increasing the
predictability and legal certainty of entre-
preneurial activity. The advancement of
the Tripartite Free Trade Area and its full
implementation will also go a long way to-
wards mitigating the challenge of multiple
memberships.

The slow ratification of subregional poli-
cies meant to spur growth and intraregion-
al trade and investment flows in Southern
Africa has been recognized as a challenge
over the years. McNamee, Pearson and
Boer (2015) argue that, while SADC is very
good at developing policies aimed at en-
couraging subregional development; the
unwillingness to quickly implement these
policies is another compounding factor
affecting subregional development and
growth. Few countries on the continent
seem to be prepared for the partial surren-
der and the pooling of sovereignty, which
is critical to the success of any regional
integration scheme. As a result, many

protocols have been signed but remain
unimplemented, owing to the absence
of effective sanctions against defaulting
member States and weak enforcement
and implementation capacity (African
Union, 2021).

For example, SADC member States are very
slow to ratify regional protocols, mainly
because they put national interests before
those of the subregion. Unsurprisingly,
therefore, only two member States — Mau-
ritius and the United Republic of Tanzania

— are participating in the Guided Trade Ini-
tiative of the African Continental Free Trade
Area, whose objectives, among others, are
to demonstrate that the Area is function-
ing; and to give hope to the continent that
trading under the Agreement Establishing
the African Continental Free Trade Area is
achievable. The Guided Trade Initiative was
launched as a special initiative following
the reluctance of the States parties to the
Agreement to commence trading under

its trading regime. At the subregional level,
slow implementation has led to decisions
and programmes being implemented by a
handful of member States, thus reducing
the potential benefits of such initiatives. In
order for intraregional trade and investment
to be effectively realized under the SADC,
COMESA and African Continental Free
Trade Area trade regimes, it is important
that member States, as a matter of urgency,
address the challenge of slow implementa-
tion of policies and commitments.

The Southern African regional integration
process has also been set back by the poor
design and sequencing of the arrange-
ments. According to the African Union
Commission (2021), this is reflected in the
heavy emphasis of most of the schemes on
trade liberalization and market integration
without much regard for the fostering of
production integration and regional com-
plementarities or the development of re-
gional infrastructure — especially transport
and communication —to drive market inte-
gration; the inability to adequately handle



issues relating to human rights, good gov-
ernance, accountability and transparency,
which are vital for political stability, peace
and security and required for the attain-
ment of economic objectives of integration;
the absence of self-financing mechanisms
for the regional integration organizations;
the inadequacy of mechanisms to ensure
that the benefits of integration are equitably
distributed among the member States; the
lack of involvement of the private sector
and civil society in the integration process;
and the disproportionate time allocated to
conflict-related issues, which has signifi-
cantimplications for the skills and compe-
tencies required by the regional economic
communities. These are key aspects that
must be taken into consideration by the
regional economic communities in the
context of implementation of the Agree-
ment Establishing the African Continental
Free Trade Area, to ensure that the Area’s
benefits are maximized and potential risks
mitigated.

The lack of political will by member States
to cede some power to supranational
entities has also challenged regional
integration in Southern Africa. Currently,
most regional economic communities are
based on intergovernmental coordination,
coupled with weak secretariats which have
no supranational decision-making and
implementing power. This is made worse
by the lack of clarity in many of the proto-
cols negotiated by the regional economic
communities, since they are silent on the
matter of obligations and how they should
be implemented. When compared to the
European integration experience and con-
sidering the current challenges faced by
Africa, one major bottleneck that stands in
the way of achieving deeper integration in
Africa is the reluctance of the continent’s
States to cede sovereignty to key organs

of the African Union (African Union, 2021).
Giving more power to the secretariats to
enforce regional commitments and to hold
the States of the subregion accountable for
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non-compliance could reinforce integration
in Southern Africa. This should be empha-
sized under the structure for implemen-
tation of the Agreement Establishing the
African Continental Free Trade Area.

The lack of trade-facilitating infrastructure,
both hard - in terms of physical equipment
—and soft—in policies and services —is one
of the strongest underlying causes of the
weak regional integration in Africa. Trans-
port costs in Africa have been adjudged one
of the highest in the world, with only 30 per
cent of the continent’s population having
access to electricity, the lowest telephone
penetration, at 14 per cent, compared to
the world average of 52 per cent, and the
lowest Internet penetration, at 3 per cent,
compared to the world average of 14 per
cent (African Union, 2021). Currently, ship-
ping within Africa is more expensive than
shipping from outside the subregion, and
some flight connections between African
countries still pass through countries out-
side the continent.

Furthermore, despite efforts over many
years to increase African participation in
the supply of shipping services, the con-
tinent still relies mostly on foreign-owned
vessels. Moreover, compliance with envi-
ronmental regulations and competitive-
ness could make African ownership even
more difficult and, along some routes, the
continent may also face even higher costs
associated with the deployment of green-
er ships (UNCTAD, 2023b). Investment in
infrastructure is therefore critical if regional
integration schemes at the levels of SADC,
COMESA and the African Continental Free
Trade Area are to promote inclusive in-
tra-African trade and investment. The clos-
ing of infrastructure gaps will in essence
surmount one of the biggest obstacles to
realizing the Area’s full economic poten-
tial, as better transport infrastructure that
makes local, national and regional journeys
easier is vital for fostering trade across the
continent.
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Complex rules of origin have also been
identified as a challenge to regional inte-
gration in Southern Africa. Rules of origin
are designed to guarantee that substantial
transformations are carried out on im-
ported goods in the importing country of
the free trade area before the productis
traded with another member of the same
free trade area and are important mostly
for manufactured goods. In SADC, the
rules of origin were mainly designed to
protect existing industries from increased
intraregional competition, in particular the
textile and clothing industry in South Afri-
ca. Rather than facilitating development
through trade, the complex and restrictive
input-sourcing requirements of the SADC
rules of origin have a negative impact on
trade and attractiveness for industrial
investment (OECD, 2017). In the absence
of reforms to simplify their own rules of
origin, the rules of origin promulgated
under the Agreement Establishing the
African Continental Free Trade Area could
be applied by all member countries to
facilitate the application of their existing
rules of origin. The rules of origin under
the Agreement offer this potential as they
provide for more options and flexibilities
for cumulation by States parties.

Free trade agreements with third parties
have also continued to undermine regional
integration in Southern Africa. For exam-
ple, in the multiple trade regimes that are
already in place, the European Union and
most African countries have established a
structured framework for their trade rela-
tions. The European Union trade arrange-
ments are neither efficient nor appropriate,
however, from a development perspective.
The varying trade regimes of the Europe-
an Union have the effect of fragmenting
African markets, creating gaps in coverage
and hard borders for European Union trade
between African countries within the same
customs union. This is the case, for exam-
ple, in SADC, whose Economic Partner-
ship Agreement with the European Union
includes only 7 of the 16 SADC member

States that are implementing an economic
partnership agreement. Other member
States, such as Madagascar, Mauiritius,
Seychelles and Zimbabwe, are negotiating
deeper Economic Partnership Agreements
with the European Union under the East-
ern and Southern Africa configuration. The
different rules of origin and tariffs that apply
to the different trade regimes do not help

to foster integrated supply chains between
countries. The risk is that, if care is not tak-
en, this will deepen divisions between trade
regimes among African countries, rendering
the harmonization of African trade policy
even more difficult.

Lastly, inadequate resourcing and high
donor dependency by the secretariats of
the regional economic communities poses
a major challenge to regional integration in
Southern Africa. One major reason for the
slow or failed implementation of regional
projects and programmes is the lack of
resources. Yet, while States have been
accused of failure to commit resources to
finance regional projects and programmes,
sometimes these resources are simply not
available. This has resulted in an overreli-
ance on donors and international financing
institutions, which, to date, have contribut-
ed the bulk of the funding for the activities
of most regional economic communities
and the African Union. This means that,
although most member States have been
independent for 50 years or more, they

still rely primarily on European donors to
finance their integration agenda (African
Union, 2021; Luke, 2023). Reliance on
donors distorts priorities since the donors
influence what projects to finance, and also
make inputs into programme design and
policy formulation which then means that
the regional economic communities and
States are implementing donor - largely Eu-
ropean — priorities as opposed to their own.

Furthermore, without assured resources, it
is not possible to plan for the future; a prob-
lem that the African Continental Free Trade
Area and regional economic communities



such as COMESA and SADC face. Current-
ly, many regional economic communities
have secretariats that are responsible for
coordinating the implementation of the re-
gional integration agenda but find it difficult
to carry out their mandated responsibili-
ties because they have weak institutional
capacity, inadequate human resources and
are under-resourced and heavily reliant on
donor financing (Luke, 2023; African Union,
2021). During interviews of State officials,
concern was also expressed that much of
their time is taken up attending meetings

of the multiple institutions to which their
States belong. It is therefore important

that States parties to COMESA, SADC and
the Agreement Establishing the African
Continental Free Trade Area seek alterna-
tive measures for the domestic funding of
regional integration scheme so as to ensure
the independence of the secretariats and
their effectiveness in the delivery of their
mandate.

In conclusion, the boosting of intraregion-
altrade in Southern Africa involves much
more than eliminating tariffs: it necessi-
tates the elimination of on-the-ground con-
straints that paralyse the daily operations
of ordinary producers and traders. Regional
integration that focuses exclusively on the
removal of tariff and non-tariff barriers can-
not, on its own, deliver on the stated goals
of promoting sustainable development for
the continent. Rather, regional integration
should be accompanied by the building of
productive capacities, the acceleration of
structural transformation and the unleash-
ing of the potential of the private sector.
Critical requirements to this end include
fostering domestic entrepreneurship,
domestic resource mobilization, political
stability and peace, and establishing appro-
priate institutional structures and mecha-
nisms to ensure an equitable distribution of
socioeconomic costs and benefits across
all countries in southern Africa in a manner
that is politically acceptable to all.
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Regional integration in Southern Africa
should serve as a launch pad to deepen
integration in the world economy by accel-
erating the building of productive capac-
ities and competitiveness among African
enterprises. This is because the States of
the Southern African subregion, many of
which are sparsely populated and some
of which have isolated economies, make
regional integration a compelling case.
Africais currently the least integrated con-
tinent, with the lowest level of economic
intraregional exchange and the smallest
share in world trade. For that reason, Afri-
can economies need to integrate region-
ally to gain efficiency, exploit economies
of scale and reduce the thickness of their
borders by facilitating the free movement
of goods and people. Regional integration
is therefore essential for Africa to deal
effectively with other development chal-
lenges that are internal in origin.

While the operationalization of the African
Continental Free Trade Area means that
Africa is ready for business, more needs
to be done to make the Area work and
this goes beyond mere ratification of the
Agreement. Goods to be traded, infra-
structure and a conducive environment
should be in place. The continent needs
regional integration to broaden its market
and attract foreign investment in its rich
endowment of natural resources. Reluc-
tance to make such investment has been
largely due to the perception of the con-
tinent as the world’s riskiest place to do
business. The high risks of doing business
derive not only from the high incidence of
conflicts and political instability and the
lack of good governance but also from the
high business costs associated with the
inadequacy of transport, communications
and power infrastructure (African Union,
2021). Awell-designed and effectively
implemented regional integration process
would help to address these problems.
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A. Conclusions

1. Building on progress in the acquis
of the Southern African regional
economic communities

Itis apparent that the African Continental
Free Trade Area can benefit greatly from
the progress made by the regional eco-
nomic communities of Africa, including
COMESA and SADC, and also the SACU ar-
rangement. Given the presence in this part
of Africa of trade facilitating infrastructure,
institutions and systems, including region-
al economic communities which engage
at a high level in intra-Africa trade, namely
SADC and COMESA, the African Continen-
tal Free Trade Area will not need to start
from scratch but, instead, will build on

the integration agenda already under way
within these regional economic communi-
ties. Furthermore, the African Continental
Free Trade Area is intended to preserve the
acquis in areas where regional economic
communities have attained higher degrees
of integration, and to scale up activities

in those areas where regional economic
communities require additional support to
widen and deepen their intraregional trade
and investment.

2. Areas and measures that can be
prioritized for implementation by
the countries of Southern Africa,
building on the acquis of the re-
gional economic communities

From the outset, it was envisaged that the
African Continental Free Trade Area would
be anchored on the regional economic
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communities. This was even foreseen
under the instruments that set up the
African Union and the Treaty Establishing
the African Economic Community. While
significant strides have been taken in that
direction, as the process of African inte-
gration has evolved, progress has not been
as swift as had been envisaged. This may
change, however, when regional economic
communities implement the Agreement
Establishing the African Continental Free
Trade Area. In the light of the experience

of more advanced integration blocs in the
world, this is not surprising: integration is a
gradual process, not a single event.

Bearing this in mind and considering the
speed at which integration within the
regional economic communities is taking
place - for example, the implementation
of free trade agreements by all members
of aregional economic community —and
considering the persistence of non-tariff
barriers, despite their being outlawed

in the relevant protocols of the regional
economic communities, there are serious
lessons that should be heeded regarding
the anticipated accelerated implemen-
tation of the Agreement, building on the
acquis of the regional economic commu-
nities. If implementation within the region-
al economic communities has been slow,
what can be done to make it faster for the
African Continental Free Trade Area? For
example, consideration should be given
to having in place a minimum package
within the regional economic communi-
ties before full-blast implementation of
the Agreement. That minimum package
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should entail safeguards and capaci-
ty-building measures to ensure, among
other conditions, that supply-chain stake-
holders are ready to trade under the Area’s
regime. The far-reaching promises made
for the Area must also be borne in mind,
especially regarding its prospects for the
private sector, and care should be taken to
ensure that those prospects are fulfilled to
the extent possible.

Notwithstanding the different liberaliza-
tion ambitions and time schedules relating
to SADC, COMESA and the African Con-
tinental Free Trade Area, there are many
areas of convergence between the instru-
ments of the regional economic commu-
nities and the Agreement Establishing the
African Continental Free Trade Area as
clearly articulated in the present study.
These include the gradual elimination of
tariffs guided by the principle of reciproci-
ty; the aspiration to evolve into a customs
union with a common external tariff; the
ultimate objective and vision of driving
forward the regional economic communi-
ties and industrialization; the commitment
to remove non-tariff barriers and create
reporting and elimination mechanisms;
the commitment to refrain from the use

of sanitary and phytosanitary measures
as disguised barriers to trade; the balanc-
ing of rights and obligations; similarity of
their prioritized services sectors; and the
promised deeper coverage of their dispute
settlement mechanisms, among oth-

ers. These areas of convergence should
form a good basis on which to accelerate
implementation. Extra attention must be
paid, however, to the areas of divergence
between regional economic communities
and the African Continental Free Trade
Area instruments, in order to pave the way
for seamless implementation of the Agree-
ment. In its current form, the Agreement
largely addresses regulatory integration,
given that its implementation depends on
the willingness of States to honour their
commitments; accordingly, the regional
economic communities and the Agree-

ment itself must prioritize physical inte-
gration in order for the African Continental
Free Trade Area to fulfil all its promises.

Moreover, the removal of non-tariff barriers
both under the SADC and African Continen-
tal Free Trade Area trade regimes is likely to
be a difficult process, as the calculation of
tariff equivalents is much easier in theory
than in practice and negotiations could

be very complicated. In the case of SADC,
restrictive import licensing, administrative
delays, bureaucratic contortions, stipula-
tions of sources of supply and prohibitions
on the import of certain goods may pose
serious challenges in this regard. SADC
may benefit by taking a leaf out of the
COMESA book and following a more practi-
cal approach to the reduction of non-tariff
barriers, which in turn, could facilitate the
implementation of the Agreement.

Both the COMESA and SADC free trade
areas are well ahead of the liberalization
schedule for the African Continental Free
Trade Area, with COMESA liberalizing to
the level of 100 per cent, as opposed to
the 90-97 level achieved for the Area. In
the case of SADC, upon entry into force of
its free trade area, products were sched-
uled for liberalization over a longer period.
As that period expired, however, countries
kept asking for extensions. The SADC free
trade area leaves 3 per cent of its prod-
ucts excluded from tariff liberalization, the
same level as in the African Continental
Free Trade Area. In practice, those South-
ern African countries that have dual mem-
bership of COMESA and SADC tend to
apply the COMESA free trade area regime
in general, and the SADC regime when
trading with South Africa.

This highlights what needs to be done
under the Agreement Establishing African
Continental Free Trade Area to ensure
harmonization of the removal of tariffs,

to bring the Agreement into line with
COMESA and SADC, as this will largely
determine the extent of its implementa-



tion. Indeed, while the African Continental
Free Trade Area rules and regulations are
sufficiently broad in scope to allow for
some deviation among non-tariff barriers
and State relations, uncertainties still
exist regarding overlapping memberships
and the position taken by the Agreement
Establishing the African Continental

Free Trade Area vis-a-vis some non-tariff
barriers. One issue in particular is how
tariff liberalization will be applied to least
developed countries and their non-least
developed counterparts within customs
unions. Some regional economic com-
munities may face difficulties in resolving
tariff liberalization, given that the Agree-
ment allows least developed countries
longer tariff phase-down periods - 13
years for sensitive products, as against the
10 years accorded to non-least developed
countries.

In addition, it is unclear what sort of
relationship the African Continental Free
Trade Area will have with the recently fi-
nalized Tripartite Free Trade Area covering
the three regional economic communities
EAC, SADC and COMESA (Trade Law Cen-
tre, 2018). This is the reality that, through
the acquis, the Agreement has to navigate,
given the different tariff liberalization time-
lines for non-least developed countries,
least developed countries and the coun-
tries of the Group of Seven. A mechanism
for monitoring implementation of tariff
offers under the Agreement and review-
ing theirimpact on COMESA and SADC
member States should be developed and
effected by the countries. This will ensure
a harmonized approach to the implemen-
tation of liberalization offers, both under
the Tripartite Free Trade Area and the Afri-
can Continental Free Trade Area.

Thus, with regard to the acquis principle,
while the Agreement Establishing the
African Continental Free Trade Area can
leverage the increased intra-COMESA
trade (currently at 7 per cent of the Com-
munity’s total trade) and COMESA trade
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with the rest of Africa (currently at 9.3
per cent) to boost trading under its own
trading regime, it still has to navigate the
slow implementation of the tariff reduc-
tion programme among COMESA member
States. Moreover, the fact that tariffs on
intra-COMESA trade have fallen signifi-
cantly should ensure a soft landing for
implementation of the Agreement within
the regional economic community, given
that one of the critical tests of the African
Continental Free Trade Area is the speed
at which States parties will eliminate the
tariffs during actual trading under the
Area’s regime.

3. Regulatory, institutional and
other measures necessary to
accelerate implementation of the
Agreement Establishing the Afri-
can Continental Free Trade Area,
building on the acquis

A range of measures complementary to
trade liberalization, such as the promotion
of cross-border investment, protection of
intellectual property rights, competition
policy, trade development and coordina-
tion of trade policies, are already em-
braced by the SADC Protocol on Trade in
Goods. In addition, provision is also made
for the implementation of intraregional
trade measures, such as trade facilitation,
transit trade, standards and technical
regulations on trade, and monetary and
financial arrangements.

One of the commendable aspects of

the Agreement Establishing the African
Continental Free Trade Area is its broader
scope, under which States parties have
negotiated similar complementary trade
liberalization protocols, on such mat-
ters as the promotion of cross-border
investment, protection of intellectual
property rights, and competition policy,
among others. By including categories of
protocols similar to those of SADC, the
Agreement complements, rather than
waters down, the existing trade-related
protocols in SADC. An important issue
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for consideration by the States parties

to the Agreement is the need to support
operationalization of the aforementioned
SADC complementary trade liberalization
protocols, as, by design, the success of
the African Continental Free Trade Area
will depend on the functionality of the
trade-related mechanisms in the regional
economic communities, such as those in
SADC.

It is vital to assess the efficacy of the
implementation of both the COMESA and
the SADC trade in goods programmes.
Interviews conducted with SADC officials
revealed that one of the major weaknesses
of the SADC trade regime is the fact that a
limited selection of commodities are eligi-
ble for preferential trade under the SADC
Protocol on Trade in Goods, which can be
expected to limit its impact on intraregion-
al trade expansion. Member States can be
expected to offer commodities that do not
constitute a significant proportion of their
imports or those that they know are not
produced in the subregion for preferential
treatment under the arrangement (Trade
Law Centre, 2020).

The case of SACU offers an important les-
son regarding what the Agreement Estab-
lishing the African Continental Free Trade
Area will have to counter during its imple-
mentation in the customs union. Given
the different levels of development and
production capacities, there is a possibil-
ity forimport surges induced by trade di-
version effects, which could result in trade
tensions and the emergence of non-tariff
barriers and threaten infant industries.

Itis therefore critical that the safeguard
mechanisms provided under the Agree-
ment are easily applied by SACU members
during implementation of the Agreement.
The Agreement could also build upon the
approach followed by SACU in finding

a mutually acceptable solution to such
issues as addressing non-tariff barriers,
promoting infant industries and others.

Other measures include those putin place
to address the challenges to regional inte-
gration in Southern Africa. These challeng-
es include encompass weak productive
capacities and limited economic diversifi-
cation; high non-tariff-related trade costs;
monocultural agro-based economies; the
pursuit of national interests in preference
to regional cooperation; multiple and
overlapping memberships in integration
schemes; the slow ratification of regional
policies; poor trade-facilitating infrastruc-
ture; complex rules of origin; free trade
agreements with third parties; and inade-
quate resourcing and donor dependency
by regional organizations. The surmount-
ing of these challenges is imperative to
unlocking the subregion’s full economic
potential and fostering a cohesive and
prosperous Southern Africa.

D. Recommendations

In a bid to attain these goals, the following
recommendations should be explored:

a. Incorporating commitments in
national laws: It is important that
States incorporate their regional
integration commitments in national
laws for easier access and under-
standing, in particular by the private
sector;

b. Strengthening productive capac-
ities: Southern African countries
should prioritize the development of
productive capacities and economic
diversification. This includes invest-
ing in education, technology and
innovation to enhance manufactur-
ing and reduce reliance on raw ma-
terial exports. Regional value chains
should be promoted to encourage
intraregional trade and cooperation;

c. Reducing non-tariff barriers: Ef-
forts should be made to streamline
customs procedures, harmonize
regulations and address non-tariff



barriers. This will require cooper-
ation among member States to
simplify and standardize trade pro-
cesses, reducing the costs and time
associated with cross-border trade;

. Promoting regional value chains:
To foster economic integration,
Southern African countries should
establish regional value chains by
exploring the cumulation prospects
under the relevant arrangements of
rules of origin of the regional eco-
nomic communities and the African
Continental Free Trade Area, so as
to leverage each country’s strengths
and complementarities. This will en-
able them to produce a wider range
of goods and services, reducing de-
pendence on external markets and,
furthermore, would be in line with
the industrialization strategies of the
regional economic communities;

. Enhancing political will: Member
States should prioritize regional
interests over narrow national in-
terests, promoting cooperation and
unity. Promoting pan-Africanism and
fostering a sense of African identity
will be crucial in overcoming divisive
nationalism;

Addressing multiplicity of mem-
berships: Efforts should be made to
rationalize and consolidate mem-
bership in various regional inte-
gration schemes. This will reduce
administrative burdens and facilitate
a more coordinated approach to
regional integration. While the raison
d’étre of regional economic commu-
nities following the creation of the
African Continental Free Trade Area
is to increase trade and investment
with the rest of Africa, this can be
boosted by halting the multiplicity

of memberships and the attendant
“spaghetti bowl” effect, which has
been noted as one of the impedi-
ments to realization of the African
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Economic Community (African
Union, 2021);

. Accelerating policy implementa-

tion: Member States must commit
themselves to the swift imple-
mentation of regional policies and
protocols. This includes establish-
ing effective mechanisms to hold
defaulting States accountable and
ensuring the timely implementation
of agreed-upon programmes;

. Investing in infrastructure: South-

ern Africa should prioritize infra-
structure development, including
transport, energy and information
technology. Improved connectivity
and access to essential services
will reduce trade costs and enhance
regional integration;

Simplifying rules of origin: Har-
monizing and simplifying rules of
origin within the framework of the
Agreement Establishing the African
Continental Free Trade Area will
encourage the growth of intra-Afri-
can trade. Streamlining these rules
will make it easier for businesses

to navigate complex regulations. In
order to achieve this, coherence and
greater alignment must be ensured
across the relevant protocols of the
regional economic communities and
the Agreement;

Re-evaluating third-party free
trade agreements: Member States
should assess their existing trade
agreements with third parties and
work towards harmonizing them
with the objectives of regional
integration. Ensuring consistency
and coherence in trade policies will
foster regional unity and integration;

. Ratifying and implementing the

Single African Air Transport Mar-
ket: This is pivotal to the success of
the African Continental Free Trade
Area, fostering economic growth by
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streamlining air travel across the
continent. Ratification of the Single
African Air Transport Market will
unify airspace policies, reduce oper-
ational costs and enhance connec-
tivity, in turn bolstering trade, tour-
ism and overall regional integration.
Efficient air transport is a catalyst,
propelling African States towards
shared prosperity and breaking
down barriers to commerce. Em-
bracing the Single African Air Trans-
port Market will entail a collective
commitment to a seamless, vibrant
continent-wide economy under the
African Continental Free Trade Area,
propelling Africa into a new era of
collaboration and economic ad-
vancement;

l. Fostering financial independence:
Regional integration organizations,
such as COMESA, SADC and the
African Continental Free Trade Area
secretariat, should seek alternative
sources of funding to reduce donor
dependency. This will enable them
to set their own priorities and imple-
ment programmes that are alighed
with the subregion’s interests and
objectives;

m. Strengthening the incorporation
of the Agreement Establishing the
African Continental Free Trade
Area into the legal systems of the
regional economic communities
through monitoring and evaluation
mechanisms: States parties can
enhance the incorporation of the
Agreement Establishing the African
Continental Free Trade Area by the
regional economic communities
through robust monitoring and eval-
uation mechanisms. This will involve
establishing frameworks to assess
progress, identify challenges and
ensure effective implementation. By
systematically tracking economic
integration, trade facilitation and

policy harmonization, States par-
ties can address issues promptly,
foster collaboration and optimize
the benefits of the Agreement within
their respective subregions. Moni-
toring and evaluation mechanisms
will thus serve as a crucial tool for
reinforcing the successful imple-
mentation of the Agreement at both
the national and subregional levels;

n. Ensuring multistakeholder en-
gagement, in particular that of
the private sector, in the ongo-
ing negotiations on the African
Continental Free Trade Area and
implementation of the already
ratified protocols: Negotiations are
currently in progress, including on
the protocols on digital trade and on
women and youth in trade, in addi-
tion to those on the pending annexes
to the Protocol on Investment, the
Protocol on Competition Policy and
the Protocol on Intellectual Property
Rights. The private sector should be
involved in these negotiations so as
to ensure that the challenges to its
competitiveness are duly addressed
and that export promotion strate-
gies to take advantage of the African
Continental Free Trade Area are
developed.

A collective response to the above recom-
mendations will require a concerted effort
by all stakeholders in Southern Africa. By
tackling the associated challenges and
implementing these recommendations,
the subregion can overcome barriers to
regional integration and unlock its full po-
tential within the framework of the African
Continental Free Trade Area. The myriad
challenges faced by Southern Africain

its pursuit of regional integration demand
urgent attention and proactive solutions.
The subregion’s potential, as consolidated
in the African Continental Free Trade Area,
can only be fully harnessed if these obsta-
cles are effectively surmounted. Moreover,



the complexities arising from multiple and
overlapping memberships in integration
schemes, the slow ratification of regional
policies and the woeful state of trade-fa-
cilitating infrastructure pose substan-
tial roadblocks to this undertaking. The
intricacies of the various rules of origin,
the influence of third-party free trade
agreements and the debilitating reliance
on external donors further compound the
challenges.

Implementation of the SADC industrializa-
tion strategy and road map for the period
2015-2063 is also critical for the enhance-
ment of regional integration in Southern
Africa. This was further emphasized in

the SADC subregional indicative strategic
development plan for 2020-2030, whose
industrial development and market inte-
gration pillar comprises efforts to achieve
an industrialized regional economy that
makes sustainable use of its natural
resources. Thus, industrial development
focusing on the priority sectors of agropro-
cessing, mineral beneficiation and phar-
maceuticals is required, alongside the
enhancement of regional technological
capability and capacity through science,
technology and innovation.

To unlock the full potential of Southern
Africa and enable a prosperous future, a
collective commitment to address these
impediments is paramount. Regional
organizations such as the secretariats for
COMESA, SADC and the African Continen-
tal Free Trade Area should prioritize the
streamlining of policies, fostering of diver-
sified economies and enhancing of trade
facilitation infrastructure. Close attention
should be paid to the fact that regional
economic communities go well beyond a
trade and market integration agenda which

Regional integration in Southern Africa I

gives impetus to leveraging the acquis

in the implementation of the Agreement
Establishing the African Continental Free
Trade Area. While the African Continental
Free Trade Area is not a regional economic
community, it provides a comprehensive
architecture in which member States are
represented and covers all legal disci-
plines which are critical in promoting
intra-African trade. Furthermore, a shift
towards genuine cooperation, a reduction
in overlapping memberships and the swift
implementation of ratified policies are
essential. Lastly, financial independence
and adequate resourcing are vital to en-
suring the subregion’s self-determination
and effective regional integration, paving
the way to a more prosperous Southern
Africa.
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